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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Whether the District of Columbia Board of Commissioners 
acted arbitrarily and/or capriciously in affirming the order of the 
Police and Firemen’s Retirement and Relief Board of the District | of 
Columbia, ordering the retirement of a Metropolitan Police Officer, 
for disability not incurred or aggravated in line of duty, under D. ¢. 
Code Title 4-526, when the evidence and the law required a finding 
by the Commissioners that he had become disabled due to back 
injuries contracted in/or aggravated by the performance of duty. i 


2. Whether in a Retirement Board hearing resulting in a police 
officer’s retirement for disability not incurred or aggravated in line 
of duty by a split 4-1 vote (the medical member dissenting), the po- 
lice department sustained its burden of proving that the police offi- 
cer’s disability was nor incurred in/or aggravated by duty, and whether 
the doubts (if any) were improperly resolved against the officer in 
said hearing, where the officer had sustained numerous assaults and 
other injuries in line of duty and suffered from severe tension head- 
aches, and his nervous reaction evidenced itself by hives, and where 
the Chief of the Board of Surgeons found him to be ° “genuinely il”, 
and an “outside” neuro-psychiatrist found his tension headaches: to 
be brought on by situational factors and the police department psy- 
chiatrist’s testimony was to the effect that the officer's disability 
was attributable to duty and that he ae": . some emotional reac- 
tion to his work”, and that this was a ~. . . fy, eel psychophysio- 
logic reaction”, and where there was no aoren testimony that said 
condition was not attributable to or aggravated by duty. 


3. Whether the granting of excess sick leave and payment for 
“outside” medical services by the D.C. Board of Commissioners (for 
the same condition for which they retired appellant for disability 
not incurred or aggravated in line of duty) was recognition that 
appellant’s disability was incurred or aggravated in line of duty. | 


(i) 


4. Whether the D.C. Board of Commissioners had the author- 
ity to change certain provisions of D.C. Code Title 5, enacted by 
Congress by promulgating “Amended Reorganization Orders”. 


(iii) 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States 
District Court for the District of Columbia denying Appellant’s 
Motion for Summary Judgment and Granting Appellees’ Cross-Motion 
for Summary Judgment entered on January 30, 1968 (JA 16) and 
Order Denying Appellant’s Motion To Alter Judgment, etc. on the 


21st day of February 1968 (JA 19). This appeal was filed February 
23, 1968 (JA 19). 


I By order of this Court dated April 22, 1968, Walter E. Washington 
Commissioner of the District of Columbia was substituted for original Defend- 


The complaint filed in the Court below was for a Mandatory 
injunction Directing Retirement of a Police Officer for Disability 
Incurred While Performing Duty and Directing Reversal of the Order 
Retiring Police Officer for Disability Not Incurred in Performance 
of Duty (J.A. 2), alleging in substance that the Commissioners of 
the District of Columbia acted arbitrarily and capriciously in affirm- 
ing an order of the Police and Firemen’s Retirement and Relief 
Board in ordering the retirement of appellant, a member of the Dis- 
trict of Columbia Metropolitan Police Department for disability not 
incurred iin the line of duty. Jurisdiction in the Court below is based 
on Title HI, Section 306 of the D.C. Code, 1951 Edition. 


STATEMENT OF THE CASE 


1. Appellant medically examined, found “OK for appoint- 
ment”, Appointed, and service in general : 


Officer Roberts born June 22, 1935, who had a wife and three 
children at the time of the Retirement Board Hearing (J.A. 107) 
was given a medical survey by the Board of . . . Surgeons on June 
11, 1957 and found “OK for appointment” (J.A. 21), was appointed 
to the Metropolitan Police Department of July 29, 1957 (J.A. 107), 
was given further medical survey by the Board of . . . Surgeons on 
June 24,,1958 and found “OK for permanent appointment”’ (J.A. 
22). He had no off duty employment (J.A. 107). On June 15, 
1958 he was transferred from the Administrative Headquarters 
(Training Division) to the Precinct No. 10. On September 12, 1962 
he was found not guilty before the Police Department Trial Board 
of conduct unbecoming an officer and willfully and knowingly mak- 
ing an untruthful statement to his officer. Shortly thereafter on 
September 16, 1962 he was transferred from Precinct No. 10 to Pre- 
cinct No. 2. On February 10, 1963 he was transferred from Precinct 


ant-Appellees, as their successor, but references in this brief will be made to 
“appellees” rather than “appellee”, and “commissioners” rather than “commis- 
sioner.” 


No. 2 to Precinct No. 4, because of severe tension headaches on rec- 
ommendation of Dr. Shapiro and Dr. Groh (J.A. 63-64). 


2. Officer Sustained Numerous Assaults and Injuries in 
Line of Duty 


Officer Roberts’ ‘‘master sick leave card” PD form 51 (J A23- 
24), shows those injuries and conditions for which he was treated 
at the Police and Fire Clinic and when sick leave was granted be- 
tween November 6, 1957 and February 19, 1963. Some of the per- 
tinent injuries appear on said “‘master sick leave card” are as follows: 
August 12, 1962—hiatus hernia, 3 days sick leave; December 20, 
1962—tension headaches, Dr. Shapiro, 10 days sick leave in 1962 
and 17 days sick leave in 1963; January 26, 1963—anxiety tension, 
Dr. Shapiro, 11 days sick leave; February 10, 1963—tension head- 
aches, Dr. Shapiro, 3 ee sick leave; February 19, 1963— tension 
headaches, Dr. Shapiro, 22 days sick leave. | 


J.A. 25 is a “Report of Injury . . .” to Officer Roberts which 
occurred on November 1, 1957 while on duty when he sustained 
an injury to his left leg while walking up a grassy terrace covered 
with dew when he slipped and twisted his leg. He remained on duty 
but when the pain became more acute he reported to the clinic on 
November 5 and was placed on sick leave because of “inflamed liga- 


ments of the left leg.” 


J.A. 26 is a “Report of Injury . . .” to Officer Roberts which 
occurred on September 25, 1958 when while on duty he sustained 
injury to right cheek and right elbow while assisting another officer 
to maintain an arrest, as a result of an assault on him. He remained 
on duty. 


| 
J.A. 28 is a “Report of Injury . . .” to Officer Roberts which 
occurred on December 25, 1959 when while on duty he injured) his 
left wrist and left knee while “in the process of restraining above 
prisoner, Pvt. Roberts was beaten about the body and knocked to 
the ground as a result of which he injured his left wrist and knee.” 


J.A. 29-30 is a “Report of Injury . . .” to Officer Roberts 
which occurred on October 8. 1960 when while on duty he sustained 
abrasions and bruises to the right arm and elbow when attacked by 
a prisoner and was treated at D.C. General Hospital and reported to 
the clinic between October 9 and October 31, 1960. 


J.A. 31-32 isa “Report of Injury . . .” to Officer Roberts which 
occurred on February 25. 1962 when while on duty he sustained a 
sprained right wrist and hand, contusions to the left eye and sprained 
chest muscles as a result of an assault upon him for which he was 
treated at Washington Hospital Center and later at the clinic. J.A. 
33 is a “Report of Injury . . .” dated April 20. 1962 and supple- 
menting J.A. 31-32. indicating in part that Dr. Benjamin F. Dean of 
the Police and Fire Clinic had determined that Officer Roberts had 
2 hiatal hernia which may or may not have resulted from the assault 
which occurred on February 25. 1962 (J.A. 31-32). 


J.A. 34 is a “Report of Injury . . .” to Officer Roberts which 


occurred on June 4. 1962 when while on duty when he sustained 

a microscopic scratch to the right eyeball when a foreign body blew 
into his eye for which he was treated at the Washington Hospital 
Center and later at the Clinic. 


J.A. 35 is a “Report of Injury . . .” to Officer Roberts which 
occurred on June 23, 1962 when while on duty when he sustained 
a pain in' the lower back while assisting a doctor in the Washington 
Hospital Center emergency room to hold a patient on a table who 
had been cut in an A.D.W. case. 


J.A! 37 is a “Report of Injury . . .” to Officer Roberts which 
occurred on August 20, 1962 when while on duty he sustained a 
laceration to the right hand and contusion to his neck as a result of 
an assault upon him when struck from behind after he had placed 
a prisoner under arrest. He was treated at Washington Hospital Cen- 
ter and later at the clinic and remained on duty. 


J.A. 38 is a “Report of Injury . . .” to Officer Roberts whic 
occurred on September 22, 1962 when while on duty he sustained 
4 laceration of the mouth and throat when while at the Blair House 
eating lunch which had been brought from a restaurant for the men 
on detail—he bit down on some glass in a ham and cheese sandwi 


3. Officer Roberts was examined extensively by Dr. H.D. 
Shapiro, a member of the Board of . . . Surgeons who 
requested an outside neurological consultation of Dr. 
Robert H. Groh and an outside neurosurgical of Dr. 
Arthur P. Hustead, recommended his change of duty 
assignment because of severe tension headaches and 
plaintiff was ordered to report to the Board of Sur- 
geons for physical examination in connection with re- 
tirement disability, was found disabled for work as a 
policeman by Dr. Shapiro who recommended his ap- 
pearance before the Retirement Board for considera- 
tion as to retirement because of tension headaches 
which was concurred in by the Board of Surgeons. On 
June 21, 1962 Commissioners promulgated Amended 
Reorganization orders 47 and 31, purportedly remov- 
ing certain functions to render judgments from the 
Board of Surgeons. 


J.A. 39-42 is a “consultation report” dated March 20, 1962 0 
Dr. H.D. Shapiro, a member of the Board of Surgeons which had 
been requested by Dr. B.F. Dean, Jr., the reasons for request being 


stated as “evaluation of his complaints of tenderness in his upper 
sternal area, indigestion and nervousness. Only physical condition 


noted is a small sliding hiatus hernia,” the diagnosis being stated’ as 
“an anxiety reaction, mild, following injury of February 29, 1962 
_..” (This report was discussed at the Retirement Hearing at J/A. 


87-89.) 


J.A. 43 etc. (and J.A. 89) is a “consultation report” of exami- 


nation of Officer Roberts of Dr. H.D. Shapiro dated December 27, 


1902 requested by Dr. W.H. Yeager. Jr.. a member of the Board of 
Surgeons stating as the reason for the request “generalized headache 
past week ithen wry neck then dizziness then one fainting episode. 
Has hiatus hernia and receiving Pathilon for this. Please evaluate— 
neurologically and recheck psychiatric evaluation. (See old report.)” 
This exhibit also contains Dr. Shapiro’s subsequent supplemental re- 
ports dated January +. 1963. January 8. 1963 in which Dr. Shapiro 
Stated in part “I then discussed his case with Dr. Dean and he felt 
he told me that the man was genuinely ill”, January 11, 1963, 
January 15. 1963. January 25. 1963, January 29, 1963, February 
5. 1963. February 14. 1963. February 19, March 7. March 12, 
March 21. April 19. all in 1963 on page 15 in which Dr. Shapiro 
stated in part “Diagnosis: Psychophysiologic, reactions multiple, 
including tension headaches.” 


J.A. 58 (and J.A. 96-97) is a report of Dr. Robert H. Groh 
(an “outside” consultant) dated February 4, 1963 to Dr. Hyman 


Shapiro of the Police and Fire Clinic regarding his consultation 
with the plaintiff concluding in part “It is my impression that this 
officer from his story has a decent work record except for com- 
plaints which could well be attributed to physically ill including in- 
jury and an hiatal hernia. He appears to be a person of integrity 


” 


and desire to remain as a functional police officer . . . 


J.A. 60-62 are neurosurgical consultation reports of Dr. Arthur 
P. Hustead (another “‘outside”’ consultant) to Dr. H.D. Shapiro the 
first being dated 20 February 1963 (J.A. 99) listing as a chief com- 
plaint “headaches” and as the impression “vasomotor headaches, 
probably on a tension basis” and a report of 1 March 1963 (J.A. 89) 
stating in part “My final impression is that of tension headaches”. 


J.A. 63-64 is a copy of the letter from Dr. Hyman D. Shapiro 
to the Chief of Police dated February 5, 1963 (J.A. 98) which in 
substance |recommends a change in duty assignment of this officer 
because of “severe tension headaches.” 


J.A. 65-66 are respectively a request from the Chairman of the 
Board of Surgeons to the Chief of Police dated May 1, 1963 request- 
ing that Officer Roberts ‘“‘be directed to appear before the Board 528 
Surgeons for physical examination in connection with his contem- 
plated retirement” and an order dated May 2, 1963 and May 4. ! 
1963 indicating that Officer Roberts had been so ordered. 

J.A. 67 is a report from Dr. Hyman D. Shapiro, a member of 
the Board of Surgeons to the Board of Surgeons dated May 7, 1963 
stating in substance that Officer Roberts had been under his care, 
observation, and treatment since March 20, 1962 and his opinion 
that the officer was no longer able to do the work of a policeman, 
his diagnosis being “multiple psychophysiological reactions with ten- 
sion headaches” and recommending his appearance before the Re 
tirement Board for consideration of his retirement. 


| 
J.A. 68 is a Board of Surgeons medical survey report on appel- 


lant dated May 7, 1963 in effect adopting Dr. Shapiro’s report (J.A. 
67) indicating in part ““Multiple psychophysiologic reactions—tension 
headaches . . . findings and recommendations—Retirement-Disability. 
Recommend that this man appear before the Retirement and Relief 
Board for consideration of retirement.” 


On June 21, 1962 the Commissioners promulgated Amended 
Reorganization Orders 47 and 31 (which are found under the Stat- 
utes and Regulations infra) whereby they purported to order that 
“the authority of the Board of Police and Fire Surgeons . . . to éx- 
press a judgment as to the disability of a member from performing 
further duty in this department is hereby withdrawn . . . and such 
authority is hereby delegated exclusively to the . . . retirement 
board . . .” despite the fact that the Act of Congress, D.C. Code! 
Title 4-521 (2) and Title 4-529 (sections of the retirement law) 
indicate that this function is delegated by Congress to the Board 
of Surgeons. 


4. Officer Received “Excess Sick Leave” and “Outside” 
Medical Care 
3.A. 09 is an M-P_D. Sick Leave Certificate dated January 26, 
1963 for “rension headaches™ and signed by Dr. H. D. Shapiro. 


3.A. 70 is an M-P.D. Sick Leave Certificate dated February 10, 
1963 for “anxiety tension headaches™ signed by Dr. H.D. Shapiro. 


J.A. 71 is an M-P.D. Sick Leave Certificate dated February 16, 
1963 tor “tension headaches” signed by Dr. Shapiro. 


3.4. 72 is an M.P.D. Certificate dated March 23, 1963 for “‘ten- 
sion headaches” signed by Dr. Shapiro. 


J.A. 73 is an M.P.D. Sick Leave Certificate with a diagnosis of 
multiple psychophysiologic reaction with tension headaches signed 
by Dr. Shapiro and indicating 50 days sick leave. 


J.A. 74-78 are all Metropolitan Police Department “Reports on 
Excess Sick Leave” of Officer Roberts, all of which are signed by 
the Chairman of the Board of Surgeons, the Chief of Police and 
approved by the Commissioners. They show respectively as follows: 


J.A. 74 dated March 29, 1962—12 days excess sick leave for 
hiatal hernia: 


J.A.'75 dated December 5, 1962, shows 38 days excess sick 
leave for various conditions, including grippe, gastritis-hiatal hernia, 
etc.; 


J.A..76 dated December 5, 1962, shows 30 days excess sick 
leave for various conditions; 


J.A..77 dated February 5, 1963, shows 48 days total excess 
sick leave for various conditions, including tension headache; 


J.A. 78 dated July 19, 1963, shows a total excess sick leave of 
73 days and a total days of sick leave of 103 days, all for tension 
headaches ‘anxiety tension headaches”’ or multiple psychophysiologi- 
cal reaction tension headaches’, which is stamped “approved by the 
Commissioners of the District of Columbia sitting as a Board J uly 25, 
1963.” 


J.A. 79-84 are various exhibits pertaining to outside medical 
care given to appellant for injuries sustained in the line of duty, J.A. 
79-81 show Police Department payment for Washington Hospital 
Center bill for x-rays, and that this was necessary in connection 
with “actual discharge of duty”. J.A. 83 and 84 shows emergency 
medical treatment at Washington Hospital Center for line of duty 
injuries on December 25, 1959. | 


5. Officer Roberts “Directed” To Appear Before Retire- 
ment Board, Which After Hearing Case on June 27, 
1963, By Split 4-1 Vote, Recommended His Retire- 
ment for Disability Not Incurred or Aggravated by the | 
Performance of Police Duty, the Medical Member of 
the Board Voting for Disability Aggravated by the 
Performance of Police Duty and Commissioners Af- 
firmed. 


The Retirement Board wrote to the Chief of Police on May 

20, 1963 (J.A. 85), requesting “that Pvt. Roberts be directed | 
to appear before the Board at 2:30 p.m., Thursday, June 13, 1963 
. .” and the lower left hand corner of this exhibit indicates that 
Officer Roberts received this order. 


On June 27, 1963, the Retirement Board considered Officer 
Roberts’ Case and the 48 page transcript of this hearing appears as 
J.A. 86-133. | 
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A substantial part of the Retirement Board hearing, held on 


June 27. 1903. was devoted to the testimony of Dr. Shapiro includ- 
ing J.A. So-106, and at parts of J.A. 122, 124, 125, 128 and 129. 


Some’ of the important portions of his testimony were as fol- 
lows: that he submitted a report to the Board of Surgeons dated 
May 7. 1963 indicating that he had had Officer Roberts under his 
care. observation and treatment since March 20, 1963 (J.A. 86), 
and that the Board of Surgeons had recommended the officer’s ap- 
pearance before the Retirement Board because of the condition 
diagnosed as multiple psychophysiologic reactions and tension head- 
aches (JA 86): that his original consultation was on March 20, 1962 
at the request of Dr. Dean (JA 87-89); that he made a diagnosis on 
the then available information of “Mild anxiety reaction following 
the injury of February 25, 1962 (JA 89); that his next consultation 
was on December 27. 1962 (JA 89); that he reviewed some of the 
officer's on duty injuries (JA 90-92); that he then complained about 
“Headaches. mainly on top of my head and back of my head for 
over a week. . . almost continuous . . . nausea and vomiting. . . 
passed out . . . worried about epilepsy” (TR 92-93); that he was 
worried about relations with his superior officers after having been 
acquitted ‘by the Trial Board and then transferred to No. 2 Precinct 
and about being accused of “faking and wanting to be retired”’ and 
had “passed out” on Christmas Eve; that Dr. Dean (who upon request 
of superior officers had examined Officer Roberts) had found him 
to be “genuinely ill” (JA 95); that he had referred Roberts to Dr. 
Robert Groh for a psychiatric and neurologic evaluation, who agreed 
with Dr. Shapiro “that there is no organic cause for his headaches 
but he feels that the man has tension headaches brought about by 
situational factors (JA 96); that Dr. Groh further reported that the 
officer ‘thas a decent work record except for complaints which could 
well be attributed to a physical ill, including injury and hiatal hernia 
(JA 97). He appears to be a person of integrity and desire to remain 


1] 


a functioning police officer (JA 97); that the officer didn’t want to 
retire (JA 97); that he recommended the man ’s transfer from No. 2 
to No. 4 (JA 98); that the man broke out with hives, had very bad 
headaches, gained 30 pounds, and was upset about telephone calls 
waking him and his family at 2 or 3 o'clock in the morning. which 
he thought were coming from someone at No. 2 (JA 98); that he 
had prescribed many different medicines (JA 95-98): that up to [the 
time I first saw him, the man had used very little sick leave during 
the four and a half years or so that he had been in the Department”; 
that he had referred Officer Roberts to Dr. Arthur Hustead (a neuro- 
surgeon) whose final impression was “rension headaches” (JA 99 ) 
that the hives, (which the officer still had at the time of the hear- 
ing) were definitely associated with an emotional condition GA 
101); in response to a question as to the officer's emotional tension 
being caused by his injuries, Dr. Shapiro stated. “this man has reacted 
to the injuries in the manner that he says he has”, (JA 102): (Dr. Sha- 
piro was in effect prevented from giving his direct opinion as to causal 
connection between performance of duty and disability or aggrava- 
tion by duty obviously because of Commissioners Amended Reorgan- 
ization Orders 31 and 47 [see Statutes and Regulations] although it 
was clear that he regarded duty as having caused the officer's condi- 
tion, as shown by JA 102-104; that the officer had had some diffi - 
culty in adapting to police work; that “To me that is deft nitely an 
indication of some emotional reaction to his work; that the man had 
had quite a number of injuries. . .that this is the typical psy cho- 
physiologic reaction . . that “this unfortunately apparently was in- 
terpreted by some Gel e., his superior officers) as an attempt on his 
part to shirk duty. I have never felt that, I have always felt that he 
had a genuine disability.” (JA 104). | 


Officer Roberts testified (JA 106-129). Some of his important 
testimony was: that the only off-duty injury he sustained was an 
automobile accident on the way to work (JA 107); that despite ac- 


| 


quittal by tral board, he was upset by his transfer shortly thereafter 
from No. 10 to No. 2, and the treatment he was receiving there trom 


his superior officers VA 108-109); that he received phone calls at 
home 2 and 3 times a night waking him and his family and guests 
JA 10°): that he had nothing wrong before and no nervousness (JA 
110): that he had severe headaches, especially if he exerted himself 
(JA 111): that he had gained much weight and sometimes he would 
be unable to get any sleep JA 112): that he was very restless and 
ritable af Rome (JA 114): that he had tried duty, several times un- 
successfully but couldn't sleep at night and still got headaches (JA 
Li7): that he still wanted to be a policeman and be on duty (JA 
117): that he was concerned with the treatment he received after 
being transferred to No. 2 JA 119). 


Captain Stargell testified that he had been Roberts’ Command- 
ing Officer at No. 2 from September, 1962 to February, 1963 (JA 
129): that he was concerned about the officer’s unusual amount of 
sick leave (JA 131): that he had not learned that Dr. Dean felt that 
this man was “genuinely ill” (JA 131). (Note that this testimony 
on June 27. 1963 was long after his ex parte statement appearing 
at JA 137 which was made on January 29. 1963.) 


On June 27. 1963, the Retirement Board, by a split 4-1 deci- 
sion. recommended Officer Roberts’ retirement for disability not 
incurred or aggravated by the performance of police duty, effective 
from and after June 30, 1963, with the Medical Member of the 
Board. Dr. Sanford Billet, a psychiatrist from the Bureau of Mental 
Health. D.C.. dissenting and indicating “this retirement should be 
for disability aggravated by the performance of police duty” (J.A. 
134). 


On June 28. 1963 the Retirement Board entered an order (JA 
135) retiring Officer Roberts by reason of disability not incurred or 
aggravated by the performance of duty as a policeman to take effect 


¢ 


‘ 
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from and after June 30, 1963. Thereafter the Commissioners of the 
District of Columbia affirmed the findings of the Retirement Board. 


6. (Suit Filed, Appellees’ Motion for Summary Judgment 
Granted, and Appeal Noted) — Thereafter, Appellant filed suit against 
the Board of Commissioners seeking in effect a mandatory injunc- 
tion requiring Appellees to set aside their action sustaining the Re- 
tirement Board, etc. (JA 2). Thereafter, each side filed its motion 
for summary judgment accompanied by pertinent exhibits. On Jan- 
uary 30, 1968, Judge George L. Hart, Jr.’s order granting Appellees’ 
motion for summary judgment and denying Appellant’s motion for 
summary judgment was filed, and denied Appellant’s motion to alter 
judgment and strike defendant’s exhibits, etc. (JA 16, 19). There- 


19). 


STATUTES AND REGULATIONS 


1. The pertinent provisions of the District of Columbia Code, 
1961 Edition, namely, Sections 4-525, 4-526 and 4-527, as set forth 


below: 


1525. Medical and hospital service—Payment of by 
District on certificate of Commissioners. 

Whenever any member shall become temporarily 
gsabled by injury received or disease contracted in 
the performance of duty, to such an extent as to 
require medical or surgical services, other than such 
as can be rendered by the Commissioners, or to re- 
quire hospital treatment, the expense of such medi- 
eal or surgical services, or hospital treatment, shall 
te paid by the District of Columbia; but no such 
expense shall be paid except upon a certificate of 
the Commissioners setting forth the necessity for 
ach services or treatment and the nature of the 
tajury or disease which rendered the same necessary. 
(Sept. 1. 1916, ch. 433, §12(e), as added Aug. 21, 
1957, 71 Stat. 394, Pub. L. 85-157, $ 3.) 


COopIFICATION 
gection 1s comprised of subsec. (e) of section 12 of act 
fept. 1, 1916. Remainder of section 12 of act Sept. 1 
1916 ts classified to sections 4-521 to 4-524 and 4-526 
to 4-535. 


after, appellant filed his notice of appeal on February 23, 1968 (JA 


445%. Retirement for disability not incurred in per- 
formance of duty. 
Whenever any member coming under sections 
4521 to 4-535 completes five year$ of police or fire 
service and is found by the Commissioners to have 
become disabled due to injury received or disease 
contracted other than in the performance of duty, 
which disability precludes further! service with his 
éepartment, such member shall be retired on an 
annuity computed at the rate of 2 per centum of his 
basic salary at the time of retirement for each year 
or portion thereof of his service: Provided, That 
such annuity shall not exceed 70 per centum of his 
basic salary at time of retirement: Provided fur- 
ther, That the annuity of a member retiring under 
this section shall be at least 40 per centum of his 
besic salary at time of retirement. |(Sept. 1, 1916, ch. 
433, $12(f), as added Aug. 21, 1957, 71 Stat. 394, 
Pub. L. 85-157, § 3.) 


§ 4-S27. Retirement for disability while performing 
or not performing duty. 
(1) Whenever any member ts injured or contracts 
a disease in the performance of duty or such injury 
or disease is aggravated by such duty at any time 
after appointment and such injury or disease or 
aggravation permanentiy disables him for the per- 
formance of duty. he shall upon retirement for 
such disability, receive an annuity computed at the 
rate of 4 per centum of his basic salary at the time 
of retirement for each year or portion thereof of 
his service: Provided, That such annuity shail not 
exceed 70 percentum of his dasic salary at the time 
of retirement, nor shall it be less than 66% per 
centum of his basic salary at the time of retirement. 
(2 In any case in which the proximate cause of 
3 injury red or disease contracted by a mem- 
ws Gountful. or is shown to oe other than the 
Zarmaner OF Guty, at such injury or discasy is 
wn to hare deen aggravated by the performance 


“duty to such an extent Chat the member is per- 
manentiy disabled for the Serformance of duty, 
such disability shail be construed to have been in- 
curred in the performance of duty. ‘he member 
shail, upon retirement for such disability, receive 
in annuity computed at: the rate of 2 per centum 
{his baste saiary at the time of his retivement for 
rach year Or portion thereof of nis service: Pro- 
mided, That such annuity sail not exceed 70 per 
centum of his basic salary at the time of retirement, 
lor shall it be les: than 6623 per centum of his 
yasic salary at the time of retirement. (Sept. 1. 
916, ch. 433, § 12(g). as added Aug. 2i, 1957, 71 
3tat. 394. Pub. L. 85-157, § 3: Oct. 23, 1962, 76 Stat. 
1133, Pub. L. 87-857, § 1.) 
: AMrNOMENY 


Act Oct, 23. 1962, amrnded nection by dealcnating aret 
parngrepd an {1) and by adding paragraph (2). 


2. Chapter XXXIV. Section 9, of the Police Manual containing 
the rules and regulations for the government of the Police Department 
promulgated by the Commissioners under the authority of Section | 
of the Act of February 28, 1901, 31 Stat. 819, as amended by the Act 
of June 8! 1906, 34 Stat. 221 D.C. Code (1929) Title 20, Section 472, 
provides: 


Sec. 9. The board of surgeons, acting as guch board, or members 
thereof in their individual capac’*y as such members, shall determine 
and shall be the only judges a» ‘ what amount of sick leave, if any, 
shall be granted any member of “‘1e force: Provided, however, That in 
no case will sick time be allowed any member of the force in excess of | 

in any one calendar year, exce’™ *- 9 the same is in direct 
received (or dise: contracted) in the actual 
“ious disease where quaran- 


mended ) ¢ 
_sioners- (Empnasis Suppi1ed) 
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4-521, 4-529 and Amended Reorganization Orders 31 and 47. 


D Pine Go SAT METS 


Errecrive Dare or Rerrat 


Repeal of section effective Oct. 1. 1986, see section 8 of 
act Aug. 21, 1957, set out as a note under section 4-521. 


§ 4-521. Definitions. 
Wherever used in sections 4-521 to 4-535— 

(1) The term “member” means any officer or 
member of the Metropolitan Police force, of the 
Fire Department of the District of Columbia, of 
the United States Park Police force, of the White 
House Police force, and any officer or member of 
the United States Secret Service Division to whom 
sections 4-521 to 4-535 shall apply. 

(2) The terms “disabled” and “disability” mean - 
disabled for useful and efficient service in the 
grade or class of position last occupied by the 
member by reason of disease or injury, not due 
to vicious habits or intemperance as determined 
by the Board of Police and Fire Surgeons, or will- 
ful misconduct on his part as determined by the 
Commissioners. 

(3) The term “widow” means the surviving 
wife of a member who was married to such in- 
dividual while he was a member. 


§ 4-529. Involuntary separation from service. 

If any member is injured or contracts a disease 
during his first five years of service in his depart- 
ment which, in the judgment of the Board of Police 
and Fire Surgeons, disables him from performing 
further duty in his department, and if the Police 
and Firemen’s Retiring and Relief Board finds that 
such injury or disease was not incurred in the per- 
formance of duty in his department, such member 
shall, upon the approval of such finding by the head 
of his department, and without regard for the pro- 
visions of any other law or regulation, be separated 
from the service. (Sept. 1, 1916, ch. 433, § 1241), as 
added Aug. 21, 1957, 71 Stat. 395, Pub. L. 85-157, 


$3.) 
CoprricaTIon 
Section is comprised of subsec. (1) of section 12 of act 
Sept. 1, 1016. Remainder of section 12 of act Sept. 1. 
1916 1s classified to sections 4-521 to 4-528 and 4-530 to 
4-535. 


REORGANIZATION ORDER NO. 31.--POLICE AND 
FIREMEN’S RETIREMENT AND RELIEF BOARD 


tion Ord. No. 31, C.O. 274.983. C.O. 302, 853/14. 
C.0. 302.970.C, PD. 01.9542, Apr. 30. 1953, as amended July 
90. 1954. June 28, 1955. Sept. 5. 1957. Nov. 22, 1960, and 
June 21, 1962, ordered that: 


° 


Pant IX 


. ° je. 

In making such findings of fact the Board shall consier 
the written opinion submitted to it by fhe Board of Toiice 
and Fire Surgeona concerning the physical or tacntas 
condition, or both, of the member for jehom involuntary 
ecparation or retrement ia scugnt. Rogether witn ai) 
records and testimony of the Board of Police and Fire 
Surgeons relating to such member. and such records and 
testimony of any other pereon bearing|on the matter be- 
fore the Police and Firemea’s Retirement and Reilef 
Boara ! 

The authority set forth In subsection "(i)" of the 
Policemen and Firemen’s Retirement and Disability Act 
(PL. 85-157: sec. 4-529. D.C. Code. 1561 ed.) to cxpreas 
& judgment as to the disability of kmernber from per- 
forming further duty in his department is hereby deie- 
gated exciusively to the Police and Puemen’s Retirement 
and Reilef Board. | 


REORGANIZATION ORDER NO. 47.—BOARD OF POLICE 
AND FIRE SURGEONS 


Reorgantzation Ord. No. 47. LS. 4237-B, June 26, 1953, as 
amended Oct. 16. 1958, and June 21. 1992. ordered that: 


Paxr I 


Board of Police and Fire Surgeons.—A. The existing 
Board of Police and Fire Surgeons including the Office 
of the Chairman thereof, ts hereby reconstituted, with 
the same name and with the same functions now per- 
formed, Including the powers, duties, and authorities 
of all members, officers, and employees assigned thereto: 
Provided, That in all cases involving retirement or invol- 
untary separation from service pursuant to the Policemen 
and Firemen’s Retirement and Disability Act (P.L. 85-157: 
$$ 4-826 through 4-S$29. D.C. Code. 196] ed. [now 1967 ed.] 
(sudsection (f), Retirement for Disability Not Incurred in 
Line of Duty; subsection (g). Retirement for Disability 
Incurred While Performing Duty: subsection (h). Op- 
tional Retirement; and subsection (1). Involuntary Sep- 
aration) ), the duty of the Board of Police and Fire Sur- 
geons shall be limited to that of submitting in writing to 

| 


the Police and Firemen’s Retirement and Relief Board 
tts opinion concerning the physical oc mental condition. 
or doth. af the member for whom involuntary separation 
or retirement ts sought, Dut any member of the Board 
of Police and Fire Surgeons, ‘and any other person, whose 
report of the facts or examination of the member formed 
any part of the daats of such opinion of the Board of 
Police and Pire Surgeons shall, when so requested by any 
member of the Police and Firemen Retirement and 
Relief Board. testify thereon defore the Retirement and 
Relief Board with respect thereto and produce before 
such Board all the records and evidence Defore. or in the 
files of. the Board of Police and Fire Surgeons or any such 
other person concerning the member whose retirement of 
separation ts sought. and such submission and all such 
records and evidence of the Board of Police and Fire 
Surgeons and of any such other person shall de considered 
by the Police and Firemen’ Retirement and Relief 
Board: Provided further. That under the authority vested 


tm the Commissioners Dy Reorgantzation Plan No. 5 of- 


19$2. as confirmed dy the second sentence of subsection 
“(q)" of the Policemen and Piremen’s Retirement and 
Disability Act. the authority lodged tn the Board of 
Police and Fire Surgeons dr subsection “(!)" of sald Act 


lo 


and by virtue of Reorganization Order No. 47 prior to this 
amendment, to express a Judgment as to the disability of 
a member from performing further duty in his depart- 
ment, is hereby withdrawn from sald Board of Police and 
Fire Surgeons, and such authority is hereby delegated 
exclusively to the Police and Firemen’'s Retirement and 
Relief Board, established pursuant to Reorganization 
Order No. 31. as amended. 

B. The reconstituted Board shali be organizationally a 
part of the Fire Department in order that the Fire De- 
partment shall continue to provide necessary administra- 
tive and budgetary services. 

C. Whenever any member shall become temporarily 
disabled by injury received or disease contracted tn the 
performance of duty. to such an extent as to require 
medical or surgical services, other than such as can be 
rendered by the Commissioners. or to require hospita? 
treatment. the expense of such medical or surgical serv- 
ices, or hospital treatment, shall be paid by the District 
of Columbia: but no such expense shall be paid except 
upon certification of the Board of Police and Fire Sur- 
geons setting forth the necessity for such services or 
treatment and the nature of the injury or disease which 
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STATEMENT OF POINTS 


I. Appellees’ action in granting appellant excessive sick leave 
was an acknowledgment that appellant’s condition was contracted 
in line of duty. 


II. The Retirement Board and appellees ignored the evidence 
and improperly retired appellant for disability not incurred in line 
of duty rather than for disability incurred (or aggravated) in line of 


duty. | 


III. Under the case of Blohm v. Tobriner, the appellees have 
the burden of establishing that appellant’s disability (which it is 
agreed exists) did not result from performance of duty, (or aggrava- 


tion by duty) which they have failed to do. 


IV. Appellees’ Exhibits 1 and 2 2 were ex parte memos which 
were irrelevant and incompetent and should have been stricken, and 


in any event did not supersede the medical testimony. 


SUMMARY OF ARGUMENT 


Appellant was appointed to the Metropolitan Police Department 
and found to be in good physical condition. In the course of duty, 
he sustained numerous assaults while making and maintaining arrests, 
including among others, in September 1958, October 1960, February 
1962, August 1962, and he sustained other injuries on duty. He be- 
came afflicted and suffered from “tension headaches” and ~ “anxiety 
headaches.” He was granted much excess sick leave which was) ap- 
proved by the Police Surgeons, Police Chief and Commissioner, i and 
for which he was paid, which would be improper unless incurred in 
performance of duty. | 


He was under the care of the Police psychiatrist for a long period 
| 
of time, who referred the officer to two outside neurological specia- 


lists who, in substance, confirmed his diagnosis of “severe tension 


headaches.” Dr. Dean. the Chief of the Board of Surgeons reported 
him to be “genuinely ill.” The officer broke out with hives, which 
was medically attributed to his tension. His commanding officer ap- 
parently thought he was malingering, but did not know that the 
Chief Surgeon felt him to be “genuinely ill.” The police psychia- 
trist. undoubtedly because of Commissioner’s Reorganization Orders 
31 and 47, which restricted the Surgeons in expressing opinions, 
was unable to express an opinion as to whether the officer’s head- 
aches were attributable to duty. but he did everything short of so 
testifying. stating among other things, that “This man reacted to the 
injuries inthe manner that he says he has” (J.A. 102). No physician 
testified or even hinted that the officer’s disability. which was con- 
ceded to exist. was NOT attributable to duty, and under the Blohm 
case and other cases citing the “humane purpose” of the retirement 
laws the appellees have not borne their burden, and appellant should 
be retired for disability incurred. or aggravated by, the performance 
of duty. 


ARGUMENT 
I 


Appeilee’s Action in Granting Appellant Excessive Sick 
Leave, Etc. Was an Acknowledgment That Appellant’s 
Condition Was Contracted in Line of Duty. 


The documents appearing at JA 69-78 show that appellant was 
granted sick leave in excess of 30 days, which is more than was per- 
mitted under Chapter XXXIV of the Police Manual, hereinbefore set 
forth. This was approved by the Board of Surgeons, the Chief of 
Police, and the Commissioners. This would be improper in the 
absence of a finding that appellant’s condition was incurred in per- 
formance of duty. 
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It is submitted that this was a definite acknowledgment that 
appellant’s condition resulted from or was aggravated by performance 
of duty, and such action is entirely inconsistent with the Retirement 
Board’s decision (and Commissioner’s affirmance) finding that appel- 
lant’s condition was not incurred in line of duty. | 


This Court in the case of Hyde v. Tobriner, (an arthritis case ), 
329 F.2d 879, 117 U.S.App.D.C. 311 (1964), recognized the signi- 
ficance of granting excess sick leave under these circumstances, stat- 


ing, in part, at page 312, as follows: 


“With the approval of the Commissioners, appellant 
during his tenure, had been given about 150 extra 
sick leave days with pay, when suffering from arthritis 
on the basis of the Board’s opinion that the disease 
“was a direct consequence of injury received (or disease 
contracted) in actual performance of duty.”” 


In the case of Graham v. Tobriner, in the District Court, C A. 
1291-62, Judge Tamm, in commenting on this phase of the case. 
stated in his Memorandum Opinion, dated June 28, 1962, in part as 


follows: 


“In addition to the medical testimony, the records of 
the police department and the Police Department 
Clinic disclose that plaintiff's ailment was consistently 
recognized as having been incurred in the line of 
duty.”” (emphasis supplied) 


| 
In the case of Carroll v. Tobriner, in the District Court, 223 F. 
Supp. 87 (1966), (affirmed without opinion, No. 20,141), Judge 
Gasch stated in part: 
“This Court’s evaluation of the record is in line with 
the previous administrative decision to grant plaintiff 


sick leave in addition to the usual annual allowance 
which required a finding that illness or injury, because 
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of which the leave was granted, was related to the 
line of duty.” 


The effect of excess sick leave and similar benefits was also rec- 
ognized in the Blohm case (which reversed a District Court decision), 
where it was stated in part: 


~__ He was given. accordingly. several days of excess 
sick leave and his medical bills were paid from pub- 
lic funds—benefits which, in the one case, under stat- 
ute and, in the other, under police regulations, were 
available only in the case of service connected disa- 
dilities”” (emphasis supplied) 


ll 


The Retirement Board and Appellees Ignored the Evidence 
and Improperly Retired Appellant for Disability Not 
Incurred in Line of Duty Rather Than for Disability 
Incurred (or Aggravated) in Line of Duty 


Retirement of members of the D.C. Metropolitan Police force, 
D.C. Fire Department, United States Park Police force, White House 
Police force and United States Secret Service is provided for in Title 
4. D.C. Code (1951) Ed., Secs. 4521 through 4-535, cited as the 
“Policemen and Firemen’s Retirement and Disability Act.” 


The order complained of was issued under Title 4-526, “Retire- 
ment for Disability Not Incurred in the Performance of Duty.” This 
section required a finding by the Commissioners, appellees herein, 
that the member has become disabled due to injury received or dis- 
ease contracted other than in performance of duty. The retirement 
under this section provided for an annuity computed at the rate of 
2% of the officer’s basic salary at the time of his retirement for each 
year or portion thereof of his service with a minimum of 40%, which 
amount is subject to Federal and State income tax. 
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Appellant contends that he should have been retired under Title 
4-527, which provides for retirement for disability incurred while 
performing duty (or aggravated by duty). This section, in substance, 
provides that when a member is injured or contracts a disease in per- 
formance of duty and such injury or disease permanently disables 
him for the performance of duty, he shall receive an annuity of not 
less than 66-2/3% of his basic salary at the time of his retirement 
(which is not subject to Federal or State income tax). 


It is undisputed that appellant has been permanently disabled 
for the performance of his duty, for otherwise he would not have 
been retired at all. The only question involved is whether the disa- 
bility arose in line of duty or otherwise. 


It is well established that a trier of facts by a Judge, jury. or, 
as in this case, a Retirement Board and appellees, etc., cannot dis- 
regard testimony which is all one way, not immaterial, etc. Thus, this 


Court, in the case of Stone v. Stone, 78 U.S.App-D.C. 5, 8 F.2d 761 : 
stated in part: 


“In this case there was positive testimony, uncontra- | 
dicted and not inherently improbable. Neither a Jury, | 
nor a Judge is at liberty to disregard such evidence. 
Where the testimony is all one way, and is not immz | 
terial, irrelevant, inconsistent, contradicted or discred- | 
ited, such testimony cannot be disregarded or ignored | 
by Judge or Jury, and if one or the other makes a 
finding which is contrary to such evidence, or which | 
is not supported by it, an error results for which the 
verdict or decision, if reviewable, must be set aside. 

To hold otherwise would vest triers of the facts in 
cases subject to review with authority to disregard 
the rules of evidence which safeguard the liberty and 
estate of the citizen.” 


It is also well established that while appellees have “administra- 
tive authority.” they cannot act arbitrarily: and their actions in retire- 


ment matters are subject to judicial review. See Spencer v. Bullock, 
94 U.S.App.D.C. 388. 216 F.2d 54, where Judge Fahy in his dissent- 
ing opinion’ stated at page 392, “The Commissioners may not be 
arbitrary. however and their action is subject to appropriate judicial 
review.” (emphasis supplied.) 


The Retirement Board and the Commissioners have been reversed 
on many occasions by the Courts. The Retirement Board, which is 
made of mainly non-lawyers. who, it is urged, are not particularly 
well versed in the applicable law. and the appellee commissioners, 
have been overtuled and reversed in retirement cases on many ocCa- 
sions. including in the District Court, among others, the cases of 
Graham y. Tobriner. C.A. 1291-62 (J. Tamm), Gibbons v. Tobriner, 
C.A. 131-62 (J. Hart), Carroll vy. Tobriner, C.A. 1038-64 (J. Gasch) 
(affirmed without opinion in favor of officer on appeal by commis- 
sioners). Bixler v. Tobriner, C.A. 908-64 (J. Matthews), Lavandow- 
ski y. Tobriner, C.A. 1504-64 (J. Matthews), MacDonald v. Tobriner, 
C.A. 151-64 (J. Curran), Lynch v. Tobriner, 237 F.Supp. 313 (J. 
Curran). There have been other cases where, after suit was filed the 
commissioners have reversed themselves after remand to them, such 
as Harvey v. Tobriner, C.A. 1392-62, Galich v. Tobriner, C.A. 636- 
65, Duffy v. Tobriner, C.A. 1575-66. In a number of cases where 
the District Court sustained the Retirement Board and the Commis- 
sioners, this Court has reversed, including, among others, Hyde v. 
Tobriner, 117 U.S.App.D.C. 312 (1964), Souder v. Tobriner, 114 
U.S.App.D.C. 267 (1963), Blohm v. Tobriner, 122 U.S.App.D.C. 2 
(1965), Crawford v. McLaughlin, 109 U.S.App.D.C. 264 (1960). In 
Lovell v. Tobriner, 114 U.S.App.D.C. (1962), after the District Court 
had sustained the Retirement Board and Commissioners, the Court 
of Appeals remanded it to the Commissioners, who thereafter reversed 
themselves and granted the officer the relief requested. Of course, 
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there have been other cases where the Courts have sustained | 
Retirement Board and the Commissioners, but the above citations 
indicate that it is not an uncommon occurrence for the Courts to 
correct errors in retirement cases, such as it is submitted, exist in 
| 


this case. 


In the case of Crawford v. McLaughlin, et al., 109 U.S.AppiD.C. 
264, 286 F.2d 821 (1960), a retirement case, Judge Fahy speaking 
for the Court discussed the “humane purpose of such retirement 
laws” reversed and remanded the case and stated in pertinent part: 


“We find no evidence that the disabling condition grew 
out of any injury received or disease contracted other 
than in the performance of duty. In the face of the 
evidence to which we have referred, tracing the corr 
dition to an injury received in the performance of 
duty, it would be too speculative to infer that the 
condition which had manifested itself prior to the car- 
pentry and other extra work was due to that work.” 
(Emphasis supplied). 

“Since the evidence supports only a conclusion attribut- 
ing the disability to injury received in the performance | 
of duty, plaintiff is entitled to be retired under Sec- 
tion 4-527. The writ sought should accordingly be 
issued. We are fortified in this conclusion by consider- | 
ation of the humane purposes of such retirement laws. | 

See Bradley v. City of Los Angeles, 55 Cal.App. ade, 

| 
| 


592, 131 F.2d 391 (1942). This purpose would par- 
tially fail of accomplishment were the evidence in this 
record held to be insufficient to support retirement | 
under Section 4-527.” 


On the degree of medical certainty required as to the causal 
connection, see the FELA case of Sentilles v. Inter-Caribbean Ship- 
ping Corp., 80 S.Ct. 173, 4 L.Ed. 2d 142 (1959), reversing 256 F.2d 
156 (Sth Cir. (Fla.) 1958), wherein it was held that medical testi- 
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mony that a trauma “might or could have aggravated tuberculosis” 
was sufficient proof of medical causation. (emphasis supplied). 


Thus. even if appellant had the burden of connecting his disa- 
bility with his police duties, which is not the law, as hereinafter shown, 
it is submitted that he has successfully bore such burden; and he 
should. under the “humane purpose of such retirement laws,”” be 
retired for ‘disability incurred in line of duty with its attendant 
advantages. 

lil 


Under the Case of Blohm v. Tobriner. the Appellees Have 
the Burden of Establishing That Appellant’s Disability 
{Which It Is Agreed Exists) Did Not Result From Perform- 
ance of Duty (or Aggravation by Duty), Which They Have 
Failed To Do. 


Appellant here did not seek to be retired from the Police Force 
and is not the moving party. He was “directed” to appear before 
the Retirernent Board. 


The important case of Blohm yv. Tobriner, 122 U.S.App-D.C. 2 
(1965), rehearing denied. reads in part: 


“Where it is the police department which initiates the 
proceeding to retire an officer against his will for a 
disability which is alleged to be unrelated to his offr 
cial service, the evidence of such lack of connection 
should clearly preponderate and be substantial and 
persuasive. Absent a record of which this can be said 
the Department may be said to have failed to carry 
the burden, fairly to be assigned to it under the stat- 
ute.” (Emphasis supplied). 


In Footnote # 2, the Court stated, in part: 


“The Department had the burden of showing affirma- 
tively that appellant’s headaches were not the result 
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of his earlier accident. When its own evidence, in 
substance, merely demonstrates the difficulty of estab- 
lishing the contrary, we cannot say that the burden 
has been met.” (Emphasis supplied.) | 


Further, it is stated (122 U.S.App.D.C. at 3) in part as follows: 


“As appellant’s history shows, policemen must of neces- 
sity engage in hazardous work as part of their regular 
duties and Congress has amply manifested a distaste 
for the resolution of doubts against them in the admin- 
istration of the laws passed for their protection. See | 
Hyde v. Tobriner, supra, Note 1.” (And citing other | 
cases) (Emphasis supplied). 


The Blohm case, while not actually so holding, in effect, results 
in the presumption arising similar to that in the Workmen’s Compen- 
sation Act, 33 U.S.C. 920, which states in part: 


“In any proceeding for the enforcement of a claim for 
compensation under this Chapter it shall be presumed 
in the absence of substantial evidence to the contrary 
_(a) That the claim comes within the provisions of | 
this Chapter. . ..”. 

The liberality of this Court toward retirement cases is further 
shown by the case of Hyde v. Tobriner, 117 U.S.App-D.C. 312, where 


Judge Fahy, speaking for the Court, stated in part as follows: | 


“The ambiguity in this statement (referring to the doc- 
tor’s statement that the officer's arthritis was either 
caused by or aggravated by his duties) is resolved fav- 
orably to the appellant because the Board of which 
this doctor was a member had previously certified 
that appellant’s injury or disease, arthritis, was incurred ; 
in the performance of duty, adding that police offi- 
cers are generally susceptible to this illness due to the | 
nature of dampness, cold and strenuous nature of their | 
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duties. In evaluating the evidence consideration was given 

to the humane purpose of such retirement laws. Accord- 

ingly. the evidence must be viewed in a light more favor- 

able to the applicant seeking relief than in the usual type 

of civil action. See Crawford v. McLaughlin. . . pits 

It is urged that the reason the Board of Surgeons member testi- 

fying before the Retirement Board failed to render an opinion as to 
the causal connection between plaintiff's performance 0 f duty and 
the condition diagnosed by the member of the Board of Surgeons 
attending the plaintiff, was because of the Defendants’ Amended 
Reorganization Orders 31 and 47 (See statutes and Regulations) dated 
June 21, 1962, which orders purported to withdraw from the Board 
of Surgeons the function of expressing a judgment as to the disability 
of a member, (which, as shown by D. C. Code 4-521(2) and 4529 
were delegated to the said Board of Surgeons by Congress) and to 
re-delegate this function to the Retirement Board. It is urged that 
these reorganization orders are invalid as an attempt by the Commis- 
sioners to change the provisions of an Act of Congress. If such a 
rule was effective in civil negligence cases, a plaintiff would, unless 
it was obvious, never be able to establish through a medical expert 


a prima facie case sufficient to make a jury question on causal rela- 
tionship between an accident and the plaintiff's diagnosed condition. 
The effect of this “gag” should be considered by the Court favorably 
to the appellant. It is further urged that in the absence of medical 
opinion that the officer’s condition was not incurred or aggravated 
by duty that appellees have not borne their burden under the Blohm 
case. 


Thus, the evidence in this case falls far short of the requirement 
of the Blohm case, and appellant should be retired for disability 
incurred or aggravated by performance of duty. 
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IV 

Appellees Exhibits 1 and 2 (JA 136-137) Were Ex Parte! 

Memos Which Were Irrelevant and Incompetent and Should! 

Have Been Stricken, and in Any Event, Did Not Supersede: 

the Medical Testimony. 

| 
At the hearing of the cross-motions for summary judgment, 
appellees’ counsel submitted Appellees’ Exhibits 1 and 2(JA 136- 
137) for the first time and without previously advising appellant’s 
counsel that this would be done. At that time appellant’s counsel 
was unprepared to properly respond to the said Exhibits. 


Appellee’s Exhibit 1 was a letter to the Commanding Officer 
of the Second Precinct regarding a remark which appellant was alleged 
to have made, and it contains opinions and conclusions which it is 
urged are irrelevant, incompetent, and immaterial to the issue before 
the Court, which was whether Officer Roberts’ disability was incurred 
in the line of duty. Appellant’s Motion to strike the document on 
these grounds was denied JA 16, 19). If Appellees’ Exhibit is cor 
sidered, the Court is requested to give due consideration to Appel- 
lant’s Exhibit 6 (JA 138) which is a letter from appellant to) the 
commanding officer of the Second Precinct, dated November 29, 
1962, explaining the circumstances of the remark attributed to him, 
that, in substance, he felt it was unfair to have him report for duty 
at 7:30 a.m. and then advise him that he would not work the 8 a.m. 
to 4 p.m. tour of duty but should report back at 5 p.m. and that, 
unfortunately, he had not received the message which had been left 
with his wife to that effect. It is further suggested that this remark 
was made at a time when he was already ill from performance of 
duty could be charged against him to deny him the retirement to 
which he was entitled. 


Thus. in the case of Rudolph v. Mosheuvel, 37 U.S.App.D.C. 


76 (1911), a fireman, who was seriously injured while on duty, 
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applied for a disability pension. but subsequently charges were filed 
against him. including 3 charge that if he had not been drinking at 
the time. the accident would never have happened, and he was dis- 
missed from the service. This court held that his right to retirement 
became fixed at the time he received his injuries, provided, as 
required by statute. provided, they permanently disabled him and 
were not brought on “by reason of his own indiscretion,” (meaning 
the original injuries)—and that, by a dismissal on charges of miscor- 
duct made thereafter, he could not be deprived of a pension, which 
the commissioners had no power to suspend. 


This court in the case of Spencer v. Bullock, 94 U.S.App.D.C. 
388, 216 F.2d 54 (1954), held that the Commissioners would be 
prohibited from denying 2 police officer his right to voluntary retire- 
ment because of his suspension for failure to explain the source of 
some of his income. A somewhat similar argument was made by 
appellees in the case of Carroll v. Tobriner, et al., in the District Court 
253 F.Supp. 87 (1966) where the Commissioners claimed that the 
officer’s difficulties arose as a result of his tardiness on many occa- 
sions and his drinking while on duty and he was therefore not entitled 
to retirement in the line of duty. This argument was rejected by 
District Court Judge Oliver Gasch, and the case was affirmed on 
appeal by this court without opinion. 


Defendant’s Exhibit 2 (JA 137) is a memorandum, dated Janu- 
ary 29, 1963.2 by the captain commanding the Second Precinct 
addressed to no one. This memorandum is filled with opinions and 
conclusions in which Capt. Stargel, a police officer, attempts to sub- 


21 is also significant that Capt. Stargel did not lear that Dr. Dean, Chair- 
man of the Board of Surgeons, had expressed the opinion that this officer was 
“geruinely il,” apparently until he was so informed at the Retirement Board 
Hearing approximately 5 months later on June 27, 1963 (JA 131). 
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stitute his opinions for those of the police psychiatrists, Dr. Hyman 
D. Shapiro (JA 39-57), Dr. Robert H. Groh, (JA 58) and Dr. Arthur 
P. Hustead (JA 60-62). This Memo further shows that Capt. Stargel 
and several other officers had a conference with Dr. Shapiro regard- 
ing Roberts, on Tuesday, January 29, 1963. After this, Dr. Shapiro 
referred appellant to Dr. Groh who rendered his report dated Febru- 
ary 4, 1963 (JA 58). Dr. Groh, concluding said report as follows: 


“It is my impression that this officer, from his story, 
has a decent work record except for complaints which 
could well be attributed to a physical ill, including 
injury and an hiatal hernia. He appears to be a per 
son of integrity and desire to remain as a functioning 
police officer. It would seem to me that a trial of a 
transfer to another precinct would be in order, com 
tinuing him under close observation and if future 
developments of the same character follow, then he 
would have to come up for further evaluation”. 


Thereafter, Dr. Shapiro, by his aforementioned report of Febru- 
ary 5, 1963 (JA 66) recommended appellant’s transfer from Precinct 
No. 2, which was approved by Dr. B. F. Dean, Jr., Chairman of the 


Board of Surgeons. 
| 


Officer Roberts was under the care of Dr. Shapiro and on sick 
leave all during January 1963, and was examined by Dr. Shapiro on 
December 27, 1962, January 4. 8. 11, 15, 25, and 29, 1963 as shown 
(JA 46-52). JA 10 of said Exhibit further shows that when the offi- 
cer attempted to return to duty on January 26, 1963, he experienced 
nausea, vomiting and his headaches became worse and he could not 
continue on duty. 


The Court’s attention is called to the case of Monica v. Tobri- 
ner, et al, Judge Youngdahl 253 F. Supp. 851 (1966), for the prin- 
ciple that the usual presumption in favor of sustaining findings of 


an administrative body is not to be indulged in in a case where a 
District of Columbia policeman is retired for disability not incurred 
in line of duty. 


It is urged that the Appellant's emotional condition which was 
diagnosed by Dr. Shapiro and the other physicians, would not be 
unlikely where a police officer such as appellant had been assaulted 
and beaten on so many different occasions while attempting to make 
or maintain arrests, and that in fact, in certain persons, such a con 
dition might be probable. It is also significant that the officer broke 
out with hives (JA 99) which Dr. Shapiro definitely associated with 
an emotional condition (JA 101) and that Dr. Shapiro testified that 
“this man has reacted to the injuries in the manner that he says he 
has.” (JA 102). 


CONCLUSION 


On the basis of the foregoing authorities, including the Blohm 
case which'places a substantial burden on the Commissioners, which 
has not been borne here, and the decree against resolving “doubts” 
against policemen in retirement cases, and the liberal attitude of the 
Court of Appeals toward retirement cases of this kind generally, as 
shown by the Hyde case which requires that the “evidence must be 
viewed in a light more favorable to the applicant seeking relief than 
in the usual type of civil action”, and upon the “humane purpose 
of the retirement laws” as referred to in the Crawford case, appel- 
lant’s motion for summary judgment should be granted. 


Respectfully submitted, 
CARLETON U. EDWARDS, II 
BERNARD MARGOLIUS 


1000 Vermont Avenue, N.W. 
Washington, D.C. 20005 


Attorneys for Appellant 


(i) 


CONTENTS OF JOINT APPENDIX 


Relevant Docket Entries 


Complaint for Mandatory Injunction Directing Retirement of Police 
Officer for Disability Incurred While Performing or Aggravated 
by Duty and Directing Reversal of the Order Retiring Police 
Office for Disability Not Incurred in Performance of Duty 


Answer of Defendants Walter N. Tobriner, John B. Duncan and 
Charles MuDuKele oe ier ech ae 


Plaintiff's Motion for Summary Judgment 


Plaintiff's Amended Statement of Material Facts as to Which 
Plaintiff Contends There is No Genuine Issue 


Affidavit of Carleton U. Edwards, Il 
Motion of Defendants for Summary Judgemtn 


Plaintiff's Motion to Alter, Amend and Vacate Judgment Under 
FRCP 5%e) and Motion to Strike Defendants’ Exhibits 1 and 2, | 


Supplemental Affidavit of Carleton U. Edwards, Il 
Order 
NoticelofiAppeall ace ener ee ce ear cans 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FLOYD H. ROBERTS 
Plaintiff, 


Vv. 


WALTER N. TOBRINER 
JOHN B. DUNCAN 
CHARLES M. DUKE 
Board of District of 
Columbia Commissioners 


Defendants. 


RELEVANT DOCKET ENTRIES 
March 21, 1966 - Complaint. 


April 11, 1966 - Answer of defendants to complaint, filed. 


July 27, 1967 - Motion of pltff for summary judgment, 


filed. 


September 15, 1967 - Amended statement of material facts by 
pltff; supplemental P & A's in support of motion for summary judg- 
ment; c/m 9/15/67, filed. 


September 15, 1967 - Affidavit of Carleton U. Edwards, I and 
Exhibits of pltff. 1A, 1B, 2A-1, 2A-2, 2B, 2C-1, 2C-2, 2D, 2E-1, 
2E-2; 2F-1, 2F-2, 2F-3, 21, 2J, 3A, 3B, 3C, 3D-1, 3D-2, 3E, 3F-1, 
3F-2, 3G, 3H, 4A, 4B, 4c, 4D, 4E, 4F, 4G, 4H, 41, 4K, 4L, AM, 4Nn, 

40, 4P, 5A, 5B, 5C and 5D, c/m 9/15/67, filed. 


December 1, 1967 - Motion of defendants for summary judg- 
ment, filed. 


January 30, 1968 - Order granting motionof defendants for sum- 
mary judgment, filed. ; 


JA 2 


February 9, 1968 - Motion of plaintiffs to alter, amend and va- 
cate judgment under FRCP 59(e) and motion to strike defendants ex- 
hibits 1 & 2, etc; P&A's; c/m 2/9/68, filed. 


February 9, 1968 - Supplemental affidavit of Carleton U. Ed- 
wards, Hf; Exhibit PX6, filed. 


February 21, 1968 - Order denying Motion of plaintiff to alter 
judgment, etc. 


February 23, 1968 - Notice of Appeal by Pitff, filed. 


[Filed Mar. 21, 1966] 


COMPLAINT FOR MANDATORY INJUNCTION 
DIRECTING RETIREMENT OF POLICE OFFI- 
CER FOR DISABILITY INCURRED WHILE 
PERFORMING OR AGGRAVATED BY DUTY 
AND DIRECTING REVERSAL OF THE ORDER 
RETIRING POLICE OFFICER FOR DISABILITY 
NOT INCURRED IN PERFORMANCE OF DUTY. 

1. Jurisdiction. The jurisdiction of the Court is based upon 
and invoked under Title II, Section 306 of the D. C. Code (1961 Ed.) 
and under its general power and equitable jurisdiction in that this 
suit involves action on the part of the defendants in violation of the 
rights of the plaintiff which has, and, if not enjoined, will continue 


to cause him irreparable and incalculable damage. 


2. Plaintiff. Plaintiff, who is married and has three (3) chil- 
dren less than ten (10) years of age, is a citizen of the United States, 
a resident of the State of South Dakota and was a member of the 
Metropolitan Police Department of the District of Columbia for more 


than five (5) years and nine (9) months prior to his erroneous retire- 


JA3 | 


ment for disability not incurred or aggravated in the line of duty 
from and after June 30, 1963. 


3. Defendants. The defendants, Walter N. Tobriner, John B. 
Duncan, and Charles M. Duke, are all members of the Board of 
Commissioners of the District of Columbia and as such, among 
other things, supervise and control the aforementioned Metropoli- 
tan Police Department of the District of Columbia. 


4. Plaintiff Incurred Disability in the Line of Du 


(a) Plaintiff, Floyd H. Roberts, born June 22, 1935, was ap- 
pointed a member of the Metropolitan Police Department of the 
District of Columbia on July 29, 1957, at which time he was found 
to be fully qualified, both physically and otherwise, for sae appoint- 
ment. 

(o) Plaintiff, while performing his duties as a member of the 
Metropolitan Police Department, while making arrests, attempting 
to maintain order, etc., sustained injuries to his head, chest, limbs 


and other parts of his body (or had other conditions aggravated by 
said duty,) all of which caused severe headaches and other condi- 
tions for which he received treatment by the Board of Police and 
Fire Surgeons (a group of physicians and surgeons under the con- 
trol and supervision of the defendants), over a period of time and 

for which he was subsequently referred by said Board of Police and 


Fire Surgeons to "outside" medical specialists including Dr. Rob- 


ert H. Groh (a physchiatrist) and Dr. Arthur Hustead (a neurosur— 


geon.) ! 
(c) When conservative treatment failed and he continued to suf- 

fer and have symptoms which made him unfit and unable to perform 

his duties as a Metropolitan Police Officer, Dr. Hyman Shapiro, a 
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member of said Board of Police and Fire Surgeons reported in part 
on May 7, 1963, as follows: 


“Private Floyd H. Roberts has been under my care, 
observation and treatment since March 20, 1962. 
The details of this are recorded in the attached 
exhibits of consultation reports and supplementary 
reports. as well as copies of consultations by Drs. 
Robert H. Groh, and Arthur P. Hustead. 


I am of the opinion that Private Floyd H. Roberts 
is no longer able to do the work of a policeman. 
His diagnosis is that of multiple psychophysiolo- 
gical reactions with tension headaches. It is not 
believed that any further treatment will result in 
any appreciable improvement in his condition. 


I therefore recommend that Private Roberts appear 
before the Retirement and Relief Board for con- 
sideration of his retirement.” 

(@) As a result thereof, the said Board of Police and Fire Sur- 
geons on May 7, 1963, by a "medical survey", recommended plain- 
tiff for "retirement - disability” primarily on the basis of "multi- 
ple psycho physiologic reactions — tensions headaches."’ 

(e) Defendants recognized that the said injuries and disability 
were incurred in the line of duty by extending to him excess sick 
leave, by paying for the services of said "outside" medical special- 
ists and by paying for said hospitalization, all of which would have 
been improper unless arising from injuries or conditions incurred 
in the line of duty. 

5. Action of the Retirement and Relief Board. As a result of 
the plaintiff's aforementioned disability incurred or aggravated in 
the line of duty and the recommendation of the Board of Police and 
Fire Surgeons, plaintiff appeared involuntarily before the Police and 
Firemen's Retirement and Relief Board for retirement, which, if 
granted on the basis of disability incurred in the line of duty, would 
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have resulted in plaintiff having been retired on the basis of 66-2/3% 


ofhis base pay at the time of retirement, the proceeds of which would 
| 


not be subject to Federal or State income tax. 


6. On June 28, 1963, the said Board rendered a split decision 
(4-1) retiring plaintiff for disability not incurred in the line of duty 
to take effect from and after June 20, 1963. The medical member 
of said board, a psychiatrist and Chief of the District SLES of 
Mental Health, dissenting on the ground that plaintiff's disability 
(was) aggravated by the performance of police duty". | 


Plaintiff's Appeal Rejected by Commissioners. Thereafter, 
the cae appealed the aforementioned order of the Retirement 
Board to defendants which appeal was rejected by said defendants 
and the said order of the Retirement Board affirmed. | 


8. Plaintiff's Irreparable Injury. As a result of the defendants’ 
action as aforesaid, the plaintiff has been retired for disability not 
incurred or aggravated in the line of duty and has been irreparably 
injured thereby. Plaintiff has done all that is required by law in 
order to receive the retirement annuity allocated to Metropolitan 


policemen who are retired for disability incurred or aggravated in 
the performance of duty, but nevertheless, the said annuity to which 
he is entitled has been denied him and he will continue to suffer this 
loss throughout the remaining years of his life and plaintit has no 
other source of relief from defendants’ action except by way of ap- 


peal to a Court of Equity. | 


9. Defendants' Action Arbitrary. The defendants’ action in 
sustaining the decision of the Retirement Board is arbitrary and un- 
supported by the evidence before the said Retirement Board and be- 


fore the defendants. 
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WHEREFORE, plaintiff prays: 
1. That the Court issue a Mandatory Injunction directing the 


defendants to reverse their aforementioned order sustaining the 


action of the Police and Firemen's Retirement and Relief Board and 
directing the defendants to reverse the order of the said Retirement 
Board and directing the defendants to order plaintiff retired for dis- 
ability incurred in performance of duty effective from and after June 
30, 1963, and, further directing the defendants to pay the plaintiff the 
difference between what he has been paid since June 30, 1963 and 
what he should have been paid had his retirement been correctly 
designated under Title 4 Section 527 of the District of Columbia 
Code, at the rate of 66-2/3% of his base pay, said money to be paid 
plaintiff in a lump sum. 

2. That the Court grant plaintiff such other and further relief 
as the nature of the case may require. 


/s/ Floyd H. Roberts 
{surat} 


{Filed April 11, 1966] 


ANSWER OF DEFENDANTS WALTER N. 
TOBRINER, JOHN B. DUNCAN AND 
CHARLES M. DUKE 


First Defense | 
The complaint fails to state a claim against these defendants 
upon which relief can be granted. | 


Second Defense 


1. The allegations contained in paragraph numbered 1 of the 
complaint are conclusions of the pleader and require no answer. If 
answer be required, however, the same are denied. | 

2. The defendants admit that plaintiff is a citizen of the’ United 
States, and that plaintiff served approximately 5 years and 9 months 
as a member of the Metropolitan Police Department of the District 
of Columbia; deny that his retirement for disability not incurred or 
aggravated in the course of his duty as a police officer was errone- 
ous and are without knowledge or information sufficient to form a 
belief as to the truth of the remaining allegations contained in para- 
graph numbered 2 of the complaint. 

3. The defendants admit that they are members of the Board 
of Commissioners of the District of Columbia and, in response to 
the remaining allegations contained in paragraph numbered 3 of the 
complaint, say that the Metropolitan Police Department of the Dis- 
trict of Columbia is under the direction and control of the President 

| 


of the Board of Commissioners. | 

4(a) Defendants, on information and belief, admit that the plain- 
tiff was born on June 22, 1935, and was appointed to the Metropolitan 
Police Department of the District of Columbia on July 29, 1957. The 
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remaining allegations contained in paragraph numbered 4(a) of the 
complaint are conclusions of the pleader and require no response. 

(0) Defendants admit that the Board of Police and Fire Sur- 
geons is a facility established to render medical services to police- 
men and firemen who become disabled by injury received or dis- 
ease contracted in the performance of duty, admit that said Board 
extended medical treatment to plaintiff, admit that plaintiff was 
treated by Doctor Robert H. Groh and Doctor Arthur Hustead, and 
are without knowledge or information sufficient to form a belief as 
to the truth of the remaining allegations contained in paragraph num- 
bered 4(b) of the complaint. For a further answer to the allegations 
contained in said paragraph, defendants rely upon the entire admin- 
istrative record before the Police and Firemen's Retirement and 
Relief Board. 

(c) Defendants are without knowledge or information sufficient 
to form a belief as to the truth of the allegations contained in para- 
graph numbered 4(c) of the complaint. For a further answer to the 
allegations contained in said paragraph, defendants rely upon the 
entire administrative record before the Police and Firemen's Re- 
tirement and Relief Board. 

(a) Defendants admit that on May 7, 1963, Doctor Hyman D. 
Shapiro, a member of the Board of Police and Fire Surgeons, 
recommended that plaintiff appear before the Retirement and Relief 
Board for consideration of his retirement and deny the remaining 
allegations contained in paragraph numbered 4(d) of the complaint. 

(e) Defendants deny the allegations contained in paragraph 
numbered 4(e) of the complaint. 

5. Defendants admit that if plaintiff were retired for disability 


incurred in the line of duty, he would receive 66-2/3 per cent of his 
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| 
base pay at the time of retirement, and deny the remaining alle ega- 


tions contained in paragraph numbered 5 of the complaint. | 

6. Defendants admit that on June 27, 1963, the Police asd Fire- 
men's Retirement and Relief Board voted to retire plaintiff for dis- 
ability not incurred or aggravated by the perfor mance of police duty, 
said retirement to be effective from and after June 30, 1963. 
Defendants admit the allegations contained in the second sentence of 
paragraph numbered 6 of the complaint. | 

7, Defendants admit the allegations contained in paragraph 
numbered 7 of the complaint. 

8. The allegations contained in paragraph numbered ' of the 
complaint are opinions, conclusions and arguments of the pleader 
and require no response. However, if response is required, the 


same are denied. | 


9. The defendants deny the allegations contained in paragraph 
numbered 9 of the complaint. | 
Further answering the complaint, defendants deny all allegations 
not specifically admitted or otherwise answered. 
| 


Third Defense 


Defendants say that the action of the Commissioners of the Dis- 
trict of Columbia sustaining the decision of the Police and Fire- 
men's Retirement and Relief Board is supported by substantial evi- 
dence contained in the administrative record, was not arbitrary or 
capricious and, therefore, should be sustained by this Court. 
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Fourth Defense 


Defendants say that plaintiff's complaint is barred by laches. 


/s/ Milton D. Korman 
Acting Corporation Counsel, D.C. 


/s/ John A. Earnest 
Assistant Corporation Counsel, D.C. 


/s/ Robert M. Werdig 
Assistant Corporation Counsel, D.C. 


Attorneys for Defendants 
{Certificate of Service, April 11, 1966] 


[Filed July 27, 1967] 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


The plaintiff moves the Court to enter Summary Judgment in his 
favor on the ground that consideration of the pleadings, including the 
verified complaint and other documents on file in this case, demon- 
strate that there is no genuine issue as to any material fact and that 
plaintiff is entitled to judgment as a matter of law. 


/s/ Carleton U. Edwards 0 
One attorney for the plaintiff 


[Filed September 15, 1967) 


PLAINTIFF'S AMENDED STATEMENT OF MATERIAL FACTS AS 
WHICH PLAINTIFF CONTENDS THERE IS NO GENUINE ISSUE 


TO WHICH PLAINTIFF CONTEN*S eee 
1. Plaintiff, Floyd H. Roberts, was given a medical survey by 
the Board of Police and Fire Surgeons on June 11, 1957, and was 
found "OK for appointment", as reflected by PX 1A, was appointed 
to the Metropolitan Police Department on July 29, 1957, and was 
given a further medical survey by the Board of Police and Fire Sur- 


geons on June 24, 1958 and was found "OK for permanent appoint 


ment", as shown by PX 1B. 


2A. Plaintiff, Floyd H. Roberts, sustained a number of nijuries 
in the performance of his duty as a member of the Metropolitan 
Police Department which required medical attention and treatment 
in varying degrees as reflected by plaintiff's exhibits hereinafter 
mentioned, including being assaulted on September 25, 1958 as shown 
by PX 2C, 1 & 2, being assaulted on December 25, 1959 as shown by 
PX 2D, being assaulted on October 8, 1960 as shown by PX 2E, being 
assaulted on February 25, 1962, as shown by PX 2F,1 & 2 and being 
assaulted on August 20, 1962 as shown by PX 2I. 

2B. Dr. Benjamin F. Dean, a member of the Board of Police 
and Fire Surgeons, diagnosed that plaintiff Roberts had a histal 
hernia, which he felt may or may not have resulted from the assault 

which occurred on February 25, 1962 as shown by PX 2F, 1 & 2. 

3A. Officer Roberts was examined extensively by Dr. H. D. 
Shapiro, a member of the Board of Police and Fire Surgeons, who 
requested an outside neurological consultation by Dr. Robert H. 
Groh and an outside neurosurgical consultation by Dr. Arthur P. 
Hustead, both of said consultations being requested because of plain- 
tiff's headaches. 
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$B. Dr. Shapiro recommended the change of plaintiff's duty 
assignment! because of severe tension headaches. 

3C. Plaintiff was ordered to report to the Board of Police and 
Fire Surgeons for Phyiscal examination in connection with retire- 
ment disability, was found to be disabled for work as a policeman by 
Dr. Shapiro, who recommended his appearance before the Retire- 
ment Board for consideration of his retirement because of tension 
headaches, which opinion of Dr. Shapiro was concurred in by the 
Board of Surgeons. 

3D. On June 21, 1962, the District of Columbia Commissioners 
promulgated Amended Reorganization orders 47 and 31, removing 
certain functions to render judgments from the Board of Surgeons, 
and vesting certain functions in the Police and Firemens Retirement 
and Relief Board. 

3E. The aforementioned outside medical consultation by Dr. 
Robert H. Groh and Dr. Arthur P. Hustead, were requested because 
of plaintiff's headaches and said physicians’ fees for these consul- 
tations and reports, (PX 3C and PX 3D 1 & 3D 2) were paid for by 
the District of Columbia Commissioners under D. C. Code 4-525. 

3F. Dr. B. F. Dean, a member of the Board of Police and Fire 
Surgeons, after having examined plaintiff Roberts, advised Dr. Sha- 
piro that, “the man was genuinely ill" (As shown by PX 3B, page 8 
entry for January 8, 1963.) 

4A. Plaintiff, Floyd H. Roberts received sick leave as set forth 
in PX 4A through 4E for the conditions mentioned therein. 

4B. Plaintiff received the excess sick leave for the conditions 
mentioned and in the amounts set forth in PX 4F, 4G, 4H, 4I and 4J. 


And, all excess amounts thereof were approved by the. . . . "Com- 
missioners sitting as 2 Board"... .as being. . . ."a direct conse- 
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quence of injury received (or disease contracted) in actual perform- 
ance of duty under the provisions of Section 9, Chapter XXXIV, of 
the Police Manual. Ww | 

4C. Section 9 of Chapter XXXIV, of the Police Manual, which 
was in effect while plaintiff Roberts was a member of the Metro- 
politan Police Department, is accurately set forth herein under the 
"Statutes and Regulations". | 

5A. Plaintiff Roberts was "directed" to appear before the Re- 
tirement Board, which after a hearing on June 27, 1963, by a split 
4-1 vote, recommended his retirement for disability not incurred or 
aggravated by the performance of police duty, and the medical mem- 
ber of the Board voted for disability aggravated by the perfo rmance 
of police duty and thereafter the Commissioners affirmed oe finding 
of the Retirement Board. 

5B. At the time of plaintiff's appearance before the Retirement 
Board he was disabled for further police duty as found by Dr. Sha- 
piro and the Board of Police and Fire Surgeons. | 

5C. The Board of Police and Fire Surgeons were a group of 
physicians under the supervision and control of the Commissioners 
of the District of Columbia, at all times mentioned in this action. 

5D. There was no direct medical testimony at the Retirement 
Board hearing considering Officer Roberts retirement, that his dis- 
ability was not the result of the performance of duty or = not 
aggravated by the perfor mance of duty. 

5E. At the Retirement Board hearing which considered Officer 
Roberts' retirement, Dr. Hyman D. Shapiro refrained or refused 
from giving a direct opinion as to the casual connection between Of- 
ficer Roberts disability being caused by performance of duty or hav- 


ing been aggravated by performance of duty because of Amended Re- 
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organization Orders 31 and 47 promulgated by the District of 
Columbia Commissioners in 1962, which are accurately quoted here- 
in under the heading "Statutes and Regulations". 
6A. Plaintiff's disability was caused by performance of police 
duties or was the result of having been aggravated by performance 
of police duties. 
/s/ Carleton U. Edwards, II 


One of the Attorneys for the 
Plaintiff 


[Certificate of Service, September 15, 1967] 


[Filed September 15, 1967] 


| AFFIDAVIT OF CARLETON U. EDWARDS, 0 


DISTRICT OF COLUMBIA, SS: 


Carleton U. Edwards, Il, being first duly sworn deposes and 
says as follows: 

1. Iam one of the attorneys for the above named plaintiff, Floyd 
H. Roberts, and have knowledge of the matters hereinafter referred 
to. 

2. Certain documents are attached hereto as exhibits: 1A, 1B, 
2A-1, 2A-2, 2B, 2C-1, 2C-2, 2D, 2E1, 2E-2, 2F-1, 2F-2, 2F-3, 2G, 
21, 25, 3A, 3B, 3C, 3D1, 3D2, 3E, 3F-1, 3F-2, 3G, 3H, 4A, 4B, 4C, 
4D, 4E, 4F, 4G, 4H, 41, 43, 4K, 4L, 4M, 4N, 40, 4P, 5A, 5B, 5C, 5D, 
the contents of each of which being described in the "Statement of 
the Case" filed herein and the significance thereof which to that ex- 
tent is incorporated herein by reference and all of said documents 
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were either received from representatives of the District of Colum- 
bia Government and/or appear as part of plaintiff's official person- 
nel or medical files maintained by the District of Columbia Govern- 
ment. Officer Roberts’ personnel and medical files were before the 
Retirement Board at the time of the hearing of the case at which his 
retirement was considered (in the aforementioned "Statement of the 
Case" and at various other places in the pleadings "Plaintiffs Exhi- 
bit" is abbreviated to "PX"). 


/s/ Carleton U. Edwards, 0 
| 


[Jurat] 


[Certificate of Service] 


[Filed December 1, 1967] 


MOTION OF DEFENDANTS FOR SUMMARY ae 


MOTION OF DEFENDANT eee 


The defendants move the Court for summary judgment in their 
favor on the grounds that the complaint together with Plaintiff's Ex- 
hibits 1A through 5D attached to the affidavit of counsel filed herein, 
demonstrate that there is no genuine issue as to any material fact 
and that they are, therefore, entitled to judgment as a matter of law. 

/s/ Charles T. Duncan | 
Corporation Counsel, D. C. 


/s/ John A. Earnest : 
Assistant Corporation Counsel, D.C. 


/s/ Robert M. Werdig, Ir. 
Assistant Corporation Counsel, D.C. 


[Certificate of Service, November 30, 1967] 


{Filed January 3, 1968] 
ORDER 


Upon consideration of the cross-motions for summary judgment 
filed by the plaintiff and defendants in this action, the memoranda of 
points and authorities in support thereof and in opposition thereto, 
and or oral argument by counsel in open court, it is, by the Court, 
this 30th day of January, 1968, 

ORDERED: That plaintiff's motion for summary judgment be, 
and the same is, hereby denied, and it is 

FURTHER ORDERED: That defendants' motion for summary 
judgment be, and the same is, hereby granted. 


/s/ George L. Hart, Jr. 
Judge 


{Certificate of Service, January 23, 1968] 


[Filed February 9, 1968] 


PLAINTIFF'S MOTION TO ALTER, AMEND AND VACATE 
JUDGMENT UNDER FRCP 59(e) AND MOTION TO STRIKE 
DEFENDANTS' EXHIBITS 1 AND 2, ETC. 


Plaintiff moves the Court: 

1. To alter, amend and vacate, under FRCP 59(e) the summary 
judgment entered for defendants on January 30, 1968, and in lieu 
thereof, enter summary judgment for plaintiff and, 

2. To strike defendants' Exhibits 1 and 2 which were filed by 
defendants at the hearing of the cross-motions for summary judg- 
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ment or in the alternative, to give consideration to plaintiff's Ex- 
hibit 6 filed herein. : 


/s/ Carleton U. Edwards, H 
Attorney for Plaintiff 


** * 


[Certificate of Service February 9, 1968] 


[Filed February 9, 1968] 


SUPPLEMENTAL AFFIDAVIT OF CARLETON Uv. EDWARDS put 


DISTRICT OF COLUMBIA, SS: | 


Carleton U. Edwards, Il, being first duly sworn deposes ond says 


as follows: 
1. The contents of my original affidavit filed herein, are aco 
porated herein by reference. ! 
2. There is attached hereto, a letter dated November 29, 1962, 
[Plaintiff's Exhibit 6] from plaintiff, Floyd H. Roberts to Capt. James 
E. Stargel which was obtained from the same source as mentioned in 


my prior affidavit. | 
/s/ Carleton U. Edwards, | I 
[Jurat] 


[Certificate of Service, February 9, 1968] 


{Plaintiff's Exhibit 6] 


| METROPOLITAN POLICE DEPARTMENT 
Washington, D.C. 


November 29, 1962 


Captain James E. Stargel 
Commanding, Second Precinct 


Conversation between Sgt. Jack E. Lockhart and the 

oie officer at 7:30 AM rollcall November 29th 

About 730AM November 29th 1962 while at rollcall at the 
Second Precinct and working the 8:00 AM to 4:00 PM tour of duty in 
uniform and informed by the above Sgt. that I was not working the 
8:00 AM tour of duty but to report to the D.C. National Guard 
Armory at '5:00 PM the above date, at this time I replied (I 


don't know whether I will be there or not) the above Sgt. then told me 
to see him after rollcall. This was the end of the conversation. 
The above statement was made because I felt that it was unfair 


to give me such an assignment without telling me ahead of time, I 
was later informed that my wife was notified the evening of the 28th 


and that she failed to notify me,I have not yet spoken to my 
wife about this matter. 


/s/ Floyd H. Roberts 
Second, Precinct 


[Filed February 21, 1968) 
ORDER_ 


Upon consideration of the Motion of plaintiff to alter Judgment ! filed 

herein, February 9, 1968 it is this 21st day of February, 1968, 
ORDERED that the Motion to alter J udgment be and the same is 

hereby denied. 


ROBERT M. STEARNS, Clerk 


By | 
Deputy Clerk 
/s/ George L. Hart, Jr. 
Presiding Judge 


[Filed February 23, 1968] 


NOTICE OF APPEAL 


Notice is hereby given this 23rd day of February, 1968, that 
Plaintiff, Floyd H. Roberts hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this 
Court entered on the 30th day of February , 1968 in favor of Walter 
N. Tobriner, et al., Individual Members of the Board of Commis- 


sioners, District of Columbia against said Floyd H. Roberts. 


/s/ Carleton U. Edwards, I 
Attorney for Plaintiff | 


[Certificate of Service] | 


[THE REMAINDER OF THE JOINT APPENDIX IS CONTAINED 
IN THREE FOLDERS FILED SEPARATELY IN siccOrDENC= 
WITH ORDER OF THE COURT-] 


BRIEF FOR APPELLANT AND JOINT APPENDIX 
SE a 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,792 


NICHOLAS R. BELTRANTE, 
Appellant 


WALTER E. WASHINGTON 
COMMISSIONER OF THE DISTRICT OF COLUMBIA 


Appellee 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


United States Court of Appea's 
ieee pee CARLETON U. EDWARDS, II 
FILED av 1 0 1968 BERNARD MARGOLIUS 
1000 Vermont Avenue, N. W. 
Washington, D.C. 20005 


Attorneys for Appellant 


Wavengion O C THIEL PRESS 202 3030625 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


{. Whether the District of Columbia Board of Commissioners 
acted arbitrarily and/or capriciously in affirming the order of the 
Police and Firemen’s Retirement and Relief Board of the District of 
Columbia. ordering the retirement of a Metropolitan Police Officer, 
for disability not incurred or aggravated in line of duty. under D.C. 
Code Title 4526. when the evidence and the law required a finding 
by the Commissioners that he had become disabled due to a psychi- 
atric condition contracted in/or aggravated by the performance of 
duty. under D.C. Code Title 4-527. 


il. Whether in a Retirement Board hearing resulting in an offi- 
cer’s retirement for disability not incurred or aggravated in line of 
duty, the police department sustained its burden of proving that a 
police officer’s disability was not incurred in/or aggravated by duty, 
and whether the doubrs, (if any) were improperly resolved against 


the police officer in said hearing, where the police department psy- 
chiatrist’s testimony was to the effect that the officer’s disability was 
attributable to duty, and another psychiatrist rendered an express 
opinion to that effect and there was no medical testimony that said 
condition was not attributable to duty. 


Ill. Whether the D.C. Board of Commissioners had the author- 
ity to change certain provisions of D.C. Code Title 5, enacted by 
Congress by promulgating “Amended Reorginzation Orders”. 


{V. Whether a police officer’s disability which stemmed from 
difficulties with a Deputy Chief as a result of his participation in a 
community and civic activity (American Legion Boys State Program) 
to which he was assigned by the District of Columbia Government 
but over the objection of the Deputy Chief who was his superior 
officer, should be regarded as arising out of or aggravated by the 
performance of duty. 


TABLE OF CONTENTS 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES AND REGULATIONS 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 
1. The Retirement Board and Appellees Ignored the Evidence 
and Improperly Retired Appellant for Disability Not Incurred 


in Line of Duty Rather Than for Disability Incurred (or aggra- 
vated) in Line of Duty 


. Under the Liberal Attitude of the Court of Appeals in Retire- 
ment Cases and the Case of Blohm v. Tobriner, the Appellees 
Have the Burden of Establishing That Appellant's Disability 
(which it is agreed exists) Did Not Result From Performance 
of Duty (or aggravation by duty), Which They Have Failed 
to Do. 


. Appellant’s Disability Was Directly Related to Performance 
of Duty and To Off-Duty Activities Directed Toward Promoting | 


a Better Police Department and a Better Community. Which 
Activities Advanced the Interests of the Police Department 
and Which Was Proved by the Competent Medical Testimony 
of Dr. Frank S. Caprio 


CONCLUSION 


CASES 
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(1954) 
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STATUTES AND REGULATIONS: 

STFS ODO a sre anc farepelinl = pnfaseh foleunicionel eimnokonoretenoletonenaeioaniote 
Tide 4. D.C. Code 521 (2), 529 

Title 4, D.C. Code 526 
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D.C. Commissioner’s Re-organization Orders 31, 47 
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1 Larsen’s Workmen’s Compnesation Law 452.57 
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*These cases will be principally relied on. 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,792 


NICHOLAS R. BELTRANTE. 


Appellant 


WALTER E. WASHINGTON? 
COMMISSIONER OF THE DISTRICT OF COLUMBIA 


Appellee 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States 
District Court for the District of Columbia denying appellant’s ‘mo- 


1 By order of this Court dated April 22, 1968, Walter E. Washington, Commis- 
sioner of the District of Columbia, was substituted for original Defendant-Appel- 
lees, as their successor, but references in this brief will be made to “appellees” 
rather than “appellee”. and “commissioners” rather than “commissioner”. 


tion for summary judgment and granting appellees” cross-motion for 
summary judgment entered on January 30, 1968 (JA 15). This 
appeal was filed February 23, 1968 JA 16). 


This Court has jurisdiction by virtue of 28 U.S.C. Section 1292, 
1294 and 2106 to review the judgment of the Court below. 


The complaint filed in the Court below was for a Mandatory 
Injunction Directing Retirement of Police Officer for Disability In- 
curred While Performing Duty and Directing Reversal of the Order 
Retiring Police Officer for Disability Not Incurred in Performance of 
Duty (JA 2). alleging in substance that the Commissioners of the 
District of Columbia acted arbitrarily and capriciously in affirming 
the order of the Police and Firemen’s Retirement and Relief Board 
in ordering the retirement of appellant, a member of the Metropoli- 
tan Police Department of the District of Columbia for disability not 
incurred in the line of duty. Jurisdiction in the Court below is based 
on Title Il. Section 306 of the D.C. Code, 1951 Edition. 


STATEMENT OF THE CASE 


1. (Appellant Prepared Himself by Special Training for a Career 
as 2 Police Officer. was Medically Examined and Found “OK for 
Appointment” and later, Medically Examined and Found “OK for 
Promotion” and “OK for Change of Assignment”) 


Detective Beltrante was born June 17, 1927 at Atlantic City, 
N. J. and remained there until age 22 (JA 66) (TR 4). (“TR” is 
herein used to refer to the 108 page transcript of Proceedings (JA 63- 
120) Before the Police and Firemen’s Retirement and Relief Board 
held on July 11, 1963. Said Board is hereinafter sometimes referred 
to as the “Retirement Board”) On May 1, 1945, at the age of 17 he 
enlisted in the Navy on the day he graduated from high school and 
was honorably discharged December 31, 1946 as a Pharmacist Mate 
Third Class. He got along well in the Navy (JA 66) (TR 4). 
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To better prepare himself for his desired career as a police of ficer, 
he commuted by bus from Atlantic City to Philadelphia, a distance of 
sixty (60) miles each way, (3 days a week) for a period of a year to 
complete a training course at the Pennsylvania Institute of Criminol- 
ogy (JA 103) (TR 41). He acquired a personal law enforcement li- 
brary of 50 to 100 books, attended the Police Administration Course 
at American University and three or more seminars at his own ex- 
pense in connection with his work and attended University courses 
in police administration (JA 103) (TR 41). The various “Schools and 
Special Courses Attended”, including some of those listed above, at 
various times are set forth at (JA 17). The Board of Police and Fire 
Surgeons (herein sometimes referred to as the “Board of Surgeons” 
or “‘Surgeons”) conducted a medical survey on September 6, 1949 
and found Officer Beltrante “OK for Appointment” (JA 18). He 
was appointed to the Metropolitan Police Department September 26, 
1949 (JA 65) (TR 3). He was given a further medical survey by the 
Surgeons on July 25, 1950 and found, “OK for Promotion”, (JA 
19). Asa result of another medical survey on November 26. 1957, 
The Board of Surgeons found him, “OK for Change in Assignment 
for Additional Compensation”, (JA 20). 


At the time of the Retirement Board hearing on July 11, 1963. 
he was married, and had two children by a previous marriage and 
one by his present marriage and his wife had two children by a pre- 
vious marriage (JA 79-80) (TR 17-18). | 


2. (Officer Beltrante served as a Detective from 1954 Until His 
Retirement, Worked Much Uncompensated Overtime and Received 


Numerous Commendations for Outstanding Police Work) 


Officer Beltrante served as a detective from 1954 until his Te- 
tirement, being in the Detective Bureau from 1954 until 1962 and 
on December 11, 1962. was transferred to No. 4 Precinct, where he 
continued to serve as a Detective (JA 122-123) (TR 60-61). He 


worked diligently including considerable amounts of overtime for 
| 


which he was not compensated in wages or time off. For example, 
he worked 38 hours and 25 minutes of overtime between March 19 
and April 16, 1962. (An itemization of this. for a shorter period, 
is shown at UJA 21) entitled. “Typical Uncompensated Overtime”’). 
This. would result in approximately 500 hours of overtime if pro- 
jected over a period of a year (JA 000) (TR 102). He had on one 
occasion worked 36 consecutive hours (JA 164) (TR 102). 


He received numerous commendations for his outstanding police 
work and a reference. some of which were as follows: A reference 
from the Detective Division of the Philadelphia Police, dated, Sep- 
tember 20. 1949. in connection with his application for appointment 
which stated in part. “He bares an excellent reputation as a student, 
is intelligent. industrious and punctual” (JA 22). 


A commendation from Captain Howard V. Covell dated Novem- 
ber 2. 1950. regarding his initiative at the time of the attempted assas- 
sination of President Harry S. Truman on November 1, 1950 (JA 23); 


A commendation from a citizen dated November 15, 1951, 
regarding Beltrante’s assistance and courage in the investigation of 
an explosion (JA 24): 


A commendation from Martin A. Kelly, a retired Detective Ser- 
geant dated March 28, 1957, regarding a house breaking of Mr. Kelly’s 
home in Michigan Park (JA 25); 


A commendation dated July 10, 1957, from the American Legion 
Department Vice Commander regarding Officer Beltrante’s partici- 
pation in the American Legion Boys State Program held at the Uni- 
versity of Maryland in June, 1957 which was attended by 27 out- 
standing District of Columbia youngsters (JA 26); 


A commendation dated August 12, 1957, from Raymond Gittle- 
man, a Washington Attorney, regarding Beltrante’s efforts in break- 
ing up a theft ring, and arresting defaulting employees of “Sun Radio” 
(JA 27); 


A commendation dated November 25, 1957, from the President 
of the Hecht Company regarding the apprehension of thieves and 
recovery of property, resulting in indictments (JA 28): 


A commendation dated December 25, 1957, from M. H. 
Ahrendt, of the National Council of Teachers of Mathematics tegard- 
ing Beltrante’s assistance in solving a problem involving one of their 
firm’s employees (JA 29); 


| 
A commendation dated April 2, 1958, from John H. Secondani. 
Chief of the News Bureau of the American Broadcasting Company, 
regarding the recovery of his stolen goods and the SD pronase of 


the apparent thieves (JA 30): 


A commendation dated July 7, 1958, from the American Legion, 
District of Columbia Department Commander, regarding Officer Bel- 
trante’s “administration of the entire program” of the American 
Legion Boys State Program, which had been held for the first time 
in the District of Columbia at Georgetown University between June 
15-21, 1958 (JA 31); i 


A commendation dated 1 June 1959 from F. M. Barbero! Com- 
mander, Supply Corps, United States Navy, regarding Detective Bel- 
trante’s “outstanding effort and success in recovery of my 'son’s 
($1,500) accordian” (JA 32): 

A commendation dated January 17, 1961, from the then United 
States Attorney, Oliver Gasch, (later judge), in connection with a 
case against a defendant indicted and convicted of housebreaking, 
larceny and whiskey tax violations (JA 33): 


A commendation dated October 18, 1962, from Dr. David 
Anders, regarding Officer Beltrante’s “magnificant job in finding and 
returning $135.00 my wife lost™ GA 34): 


A citation from National Police Officers Association dated March 
17. 1961 for having “directly aided in the capture and arrest ofa 
criminal who was endangering the lives and property of the people 
of his community. . . .~” JA 35): 


A listing of 34 commendations, including some of those set 
forth above, entitled “Official Commendations of Detective Nicholas 
R. Beltrante. between May 11. 1950 and October 18, 1962 (JA 36- 


37). 


3. (Beltrante Engaged in Certain Activities, Almost All of 
Which Were Closely Allied With Police Work and/or Law 
Enforcement, and as a Result of This and Certain Police 
Business. He Believed, and Was in Fact. Discriminated 


Against, Harassed and/or Purposely Embarrassed by a 
Deputy Chief, Which Resulted in His Psychiatric Condition 
and Disability.) 


Officer Beltrante engaged in certain off-duty activities including 
his membership and active participation for 13 years in the District 
of Columbia Policemen’s Association as an officer and particularly 
as the Chairman of the Editorial Board of the Policemen’s Associa- 
tion News 1960-1962, and as the founder and first President in 1961 
of the Police Columbia Association, which was an organization for 
White House, Metropolitan and Park Police Officers of Italian origin 
similar to other fraternal groups of policemen (JA 112) (TR 50), and 
as an active member of the American Legion in the Washington Police 
and Fire Post No. 29, consisting of 1000 members, as Commander 
and holder of other offices, and at the District of Columbia Depart- 
ment Level consisting of approximately 13,000 members, as a Depart- 
ment Vice Commander and particularly as the founder and first 


Director of the District of Columbia Boys State, and as a participant 
at the National level which consisted of almost 3,000,000 members. 
(JA 38-40), which consists of an itemization of the various positions 
held by and activities of Officer Beltrante in these three organiza: 

tions). 


The Police Department by “Memorandum Order No. 62” stated 
in part: “You are encouraged to take a productive role as a citizen 
of your community in civic, charitable, religious and other commu- 
nity efforts” (JA 10). 


(Difficulties With Deputy Chief Scott): During his service in 
the Detective Bureau, particularly between 1958 and 1962, Officer 
Beltrante came under the supervision of Deputy Chief Scott and 
became involved in a number of incidents as a result of which) he 
firmly believed that he was, and in fact was, being discriminated 
against, harassed and/or purposely embarrassed by Deputy ¢ hief 
Scott. : 

Some of these incidents were: A survey. study and report made 
by Beltrante of the use of canines in police work well in advance of 
the time when the program was adopted in the District of C olum- 
bia; an incident involving Beltrante’s participation in the A merican 
Legion Boys State Program; an incident involving Beltrante’s off duty 
employment; an incident involving Beltrante’s reluctance to comply 
when ordered by Deputy Chief Scott to sign a UGF Pledge Card: an 
indicent involving a contemplated dance by the aforementioned Police 


Columbia Association: an incident involving Beltrante’s reduction i in 
his efficiency rating from that recommended by his immediate super- 
ior officer, preventing or seriously interfering with his promotion: an 
incident involving Beltrante’s supplying information to a Congress- 
ional Committee; and, most particularly, an incident where officer 
Beltrante was brought before the Trial Board, primarily by Deputy 
Chief Scott, on charges of “Neglect of Duty” and. . . .“*making an 


untruthful statement. . . .to any superior officer”, which charges 
received very wide and adverse newspaper publicity even though 
they were eventually dismissed. The aforementioned incidents, which 
are more fully hereinafter discussed, particularly the dismissed Trial 
Board charges. caused Officer Beltrante such concern, embarrassment 
and worry resulting in his becoming emotionally upset and psychi- 
atrically if and disabled for duty. 


(The American Legion Boys State Program Incident (JA 110- 
111) (TR 46-48) ): Officer Beltrante was active in American Legion 
work, as previously mentioned and was particularly interested in the 
Bors State Program. This was a Program in which outstanding high 
school students from different states were chosen to meet, discuss, 
and participate in make believe governmental activities at the Local, 
State and Federal Level with actual government officials in atten- 
dance. The firs difficulty which Officer Beltrante became involved 
in with Deputy Chief Scott occurred in May, 1957 when Beltrante 
had planned to attend the one week “Boys State” meeting at the 
University of Maryland, as an observer on his own time, and requested 
annual leave for this purpose. Deputy Chief Scott was disturbed 
about this matter and informed Beltrante that he would have to do 
so while on annual leave, which Beltrante advised him he had already 
applied for. Deputy Chief Scott indicated it was doubtful if he could 
obtain leave during the middle of June for such an outside activity. 
On June 20. 1957, the Commissioners approved an order of the Act- 
ine Chief of Police ordering Beltrante to attend the program at the 
University of Maryland between June 23-29, 1957 and to be paid 
his regular salary during his absence (JA 41-42). Chief Scott expressed 
resentment to Beltrante and stated, in substance, that if Beltrante 
had so much time to work on outside activities on his days off he 
should come in and do some police work. Officer Beltrante indicated 
he thought this was beneficial to the community and to the Police 
Department (JA 110-111) (TR 48-49). (NOTE: JA __, TR 48 indi 


cates the foregoing events occurred in 1958, but apparently they, i 
fact, occurred in 1957.) 


Thereafter, Officer Beltrante on behalf of the District of Colum- 
bia Department of the American Legion founded the Boys State Pro- 
gram for the District of Columbia (all states apparently already had 
such a program) and was detailed to attend the program held 
at Georgetown University on June 15-21, 1958 by order of the Act- 
ing Chief of Police, approved by the District of Columbia Commis- 
sioners, on June 12, 1958 (JA 43-44). This order stated in part, 
‘It is felt that it would be to the advantage of the District | of 
Columbia and especially to the Metropolitan Police Department if 
Private Nicholas R. Beltrante, Jr., were permitted to attend this Uni- 
versity” (JA 43-44). 


It was brought out at the Retirement Board Hearing that Deputy 
Chief Scott had sustained a fractured skull in the Washington D. Cc. 
Bonus Marchers War Veterans incident in 1932, and there were indi- 
cations that he had a metal plate in his skull as a result (JA 153-1 $7) 
(TR 91-95), which may well have prejudiced him against veterans, 


(The Canine Incident (JA 99, 100, 107, 111) (TR 37, 38, 45 
and 49)): Well in advance of the use of canines in police enforcement 
work by the D.C. Metropolitan Police Department, Officer Beltrante, 
as a member of the Police Association, made a personal survey. 
between 1957 and 1959, of the use of canines in law enforcement 
work and among other things, wrote to the Baltimore Police Depart- 
ment to learn of their experience in this field. His report was pub- 
lished in the Police Association Newspaper on June 6, 1959 (JA 107- 
108) (TR 45-46). When he learned of this report, Deputy Chief 
Scott was extremely hostile toward Beltrante stating that there was 
no need for dogs in this city or any other city in police work, that 
it was ridiculous and told Beltrante that he could be sent to the Trial 
Board for this (JA 99-100) (TR 37-38). Beltrante’s purpose in| 
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ing this survey and study was because he felt that if the facts were 
Known and presented to proper police officials, they might see fit 

to inaugurate such a program locally which would benetit the Police 
Department. The Canine Program was inaugurated by the Metropolt+ 
tan Police Department in approximately mid-1959. Inspector Felber 
testified at the Retirement Board Hearing he was aware that Chief 
Scott didn’t like Beltrante’s efforts regarding canines (JA 159) (TR 
97). 


(The UGF Pledge Card Incident (JA 111)(TR 49)): In 1958, 
Beltrante submitted a $5.00 check and an unsigned pledge card for 
$21.00 for his UGF contribution. He was called in by Chief Scott 
and ordered to sign the card, to which he replied that he fully 
intended to pay the additional amount but preferred not to obligate 
himself. Chief Scott insisted that he sign the card stating, “J am 
ordering vou to sign that Pledge Card.”” There was no one else 
present. Beltrante, believing that this was a private matter, refused 


to sign the card and he quotes Chief Scott as saying, “You will be 
remembered at times of promotion, get out”. (JA 111) (TR 49). 


(Police Columbia Association Dance Incident JA 112, TR 50): 
Officer Beltrante was a founder of the Police Columbia Association, 
comprised of White House, Metropolitan and Park Police Officers of 
Italian origin. The group had planned a dance for February 3, 1962 
and tickets had been distributed for sale. In January, 1962, Chief 
Scott called Beltrante to his office and ordered him to notify all 
members of the group to immediately stop selling tickets stating that 
Beltrante was violating the Police Manual and in an extremely hos- 
tile manner stated, “J could send you to the Trial Board for this”. 
Beltrante agreed to do so and recalled the oustanding tickets. He 
could not understand Scott’s opposition because there were other 
fraternal organizations comprised of policemen which had social 
functions which had been widely publicized. The dance was cancelled 
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and Beltrante turned control of the organization over to the Vice- 
President. Scott told Beltrante that the organization was being inves 
tigated to which Beltrante replied he could see no reason for such 
an investigation, Scott replying, “You do what I told you or you are 
going to the Trial Board’. The Shimron Society, a similar | ‘type 
organization, had held a dance in November, 1962, without any dif- 
ficulty. Later, the Police Columbia Association obtained eae 3 
sioner Tobriner’s approval and held the dance (JA 113)(TR 51). 

was brought out at the Retirement Board Hearing that Chief Scott 
had some prejudice against Italians, Beltrante stating that Scott| was 
from Tennessee and the people down there didn’t like Italians. Other 
Italian officers had confided to him that they had the same feeling 
regarding Scott (JA 141, 148-149, 158) (TR 79, 86-87). The testi- 
mony of Inspector Felber also showed that Chief Scott had had some- 
thing to do with the delay Captain Bonaccorsy, who was also Italian. 
incurred in being promoted to Inspector on one or more occasions. 
(JA 158). 


(Reduction of Efficiency Rating Incidents. JA 96-98, 104) 132) 
(TR 34, 42 and 70): Officer Beltrante testified in substance that in 
1959. the efficiency rating recommended by his Captain, his immedi- 
ate superior, had been reduced by Chief Scott from “93” to “91” 
and that he lost promotion because of this, and in 1961 from 95” 
to “93”. (JA 96-98) (TR 34-36). He did not talk to Chief Scott 
about these incidents because he thought it was hopeless and in 
accordance with the Police Manual wrote a letter to Scott request- 
ing permission to speak to the Chief of Police (JA 106) (TR 44). 
This letter was sent through Captain Murray Kutner, Chief of the 
Robbery Squad. Chief Scott endorsed certain conditions upon the 
letter and told Beltrante, “You will either forget this request or I 
will transfer you to the Morals Division or the Youth Division or | 
will send vou to the Trial Board”. So, Beltrante decided to forget 
about it (JA 106-107) (TR 44-45). | 
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(The Off-Duty Employment Incident JA 115-116, TR 53-54): 
In December. 1959. Beltrante was called in by Chief Scott and ques- 
tioned about his outside employment. Beltrante informed the Chief 
that he was working part time on his days off as a warehouse supet- 
visor with 2 local tracking company. He testified that Chief Scott 
went into a rage, became hostile. raised his voice, shook his arms and 
said he should have been notified of this. Beltrante testified that so 
far as he knew there was no such requirement at that time (although 
one was later adopted). His request for permission to continue the 
employment was never answered and he resigned the job after Christ- 
mas. 


(Information Given To Congressional Committee Incident, JA 
113-115. TR 51-53): Under the authority of the Police Manual indi- 
cating that it was an officer's duty to “expose corruption wherever dis- 
covered”, and other orders signed by Deputy Chief Covell, Beltrante 
went to a member of Congress and gave him information concerning 
the “Mayflower and Bugging Case” which he believes he was primarily 
responsible for exposing. On May 10, 1962, Chief Scott questioned 
Beltrante and ordered him to give a full statement concerning infor- 
mation he had about the incident. Beltrante reported this fact to 
the member of Congress in question who indicated he felt that Bel- 
trante should not be punished for this action and later the Chief of 
Police appeared before a Congressional Committee and testified that 
no member of the Police Department would be punished for talking 
with a member of Congress. Later, Scott prepared Trial Board char- 
ges against Beltrante for giving information to persons outside the 


Police Department, after which the proposed charges were apparently 
dismissed (JA 113-115) (TR 51-53). Beltrante gave other informa- 
tion to members of Congress concerning irregularities in the Police 
Department, of which Chief Scott learned, and thereafter Chief Scott 
notified each of the officers whose names had been mentioned to the 
Congressional Committee that Beltrante was the one who had revealed 
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the information. Thereafter, eight different officers with whom Bel- 


trante had previously worked, either refused to talk to him or! were 
otherwise abrupt (JA 135-136) (TR 73-74). 


(Incident involving Trial Board Charges for Neglect of Duty and 
Untruthful Statement to a Superior Which Were Dismissed. JA 117- 
122. TR 55-60): On April 19, 1962, Officer Beltrante became 
involved in an altercation at Police Headquarters with a fellow offi- 
cer named Givens, as the result of a dispute over Police Association 
work. As a result, Officer Givens struck Officer Beltrante first and 
Beltrante who struck back and both Officers were served with| Trial 
Board charges. In addition, Officer Beltrante was charged before the 
Trial Board with neglect of duty and making an untrue statement 
to a superior officer as well as using police telephone for Police 
Association business (JA 45-46). The charges of neglect of | iduty 
(failure to respond to a robbery call) and making an untrue state- 
ment were dropped (JA 47-48). 


| 
Officer Beltrante did not question the basis for the Trial! Board 
charge of assault although he acted only in self defense, the other 
officer having struck the first blow. He admitted that he was tech- 
nically guilty of using the telephone for Police Association work but 
this was extremely commonplace. These charges did not disturb him 
(JA 119) (TR 57). Beltrante, already upset as a result of the fore- 
going incidents, felt that the charge of neglect of duty and making 
an untruthful statement even though dismissed, irreparably damaged 
his reputation and practically destroyed his career as a policeman 
(JA 120) (TR 58). Inspector Felber testified that he felt that Chief 
Scott had ‘made a mountain out of a molehill” regarding these char- 
ges, which had been dropped when it appeared that there was no 
basis for them. The Washington Post on June 22, 1962, had an article 
stating, “Beltrante Is Charged With a Count of Neglect of Duty in 
That He Lied to His Superiors When Questioned About One of Them” 
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GA 121) (FR 59). There were more than 20 newspaper articles 
nearly every’ one of which indicated that Beltrante was a liar and 
neglected his duty JA 121) (TR 59). Beltrante testified that he felt 
that these charges went to his integrity and honesty as a policeman 
and that had even 2 simple investigation been made, it would have 
shown that the assignment had been given to another car (JA 118) 
(TR 30), the charges would never have been brought, (JA 121) (TR 
$9). and that these were placed against him as a result of Scott’s per- 
sonal animosity and malice toward him (JA 119) (TR 57). These 
charges and the newspaper publicity incident thereto caused him 
great humiliation. heartache and embarrassment and even his lawyer 
questioned him about the alleged untruthful statement (JA 121) (TR 
59). The neglect of duty charge. which was dropped as having no 
basis. involved an alleged failure of Beltrante to respond to a rob- 
bery call but while Beltrante was charged, his partner in the car was 
not charged. 


(Various Other Incidents) (JA 164-168): Other matters in gen- 
eral which troubled and worried Beltrante, arising in connection with 
his work were: seeing a citizen brought into the robbery squad and 
beaten into unconsciousness with police officials condoning it (JA 
164-165) (TR 102-103); an occasion when he testified truthfully in 
2 larceny case, and was reprimanded by a supervisory official for not 
perjuring himself in court (JA 165) (TR 103); another situation when 
a citizen in a larceny case refused to give information to the police 
and a canine cruiser was called off the street, and a supervisory offi- 
cial ordering the canine man to put his dog on the citizen to make 
him talk (JA 165) (TR 103). Things such as these disturbed him 
and were repulsive to him. 


He also felt that he did not have an equal opportunity to develop 
his talents and abilities as a Detective. For example, he applied for 
membership in the Southern Police Institute, was accepted by the 
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organization to attend, on annual leave and at no expense to the Dis- 
trict of Columbia Government, but Deputy Chief Scott would not 
approve it, however, several months later he sent some other indi- 
viduals from the Detective Bureau who had been close to him! (JA 
165) (TR 103); another matter was Beltrante’s inability to obtain 
favorable days off, most officers preferring to be off Saturday and 
Sunday so they can be with their family, but he had never had 
Saturday and Sunday off (JA 165) (TR 103). His constant exposure 
to the haunts of the criminal element in the world of poverty and 
despair, drunkenness and rebellion also disturbed him (JA 166) (TR 
104): another incident occurred on May 1, 1959, when he was told 
by his squad leader that he would receive the next promotion. His 
name was submitted to Deputy Chief Scott, two days later promo- 
tion was made of a man junior to himself (JA 166) (TR 104). He 
was, on occasion, forced by Chief Scott to discuss publication of 
articles in the Police Association newspaper which Scott was inter- 
ested in having printed, one pertaining to a speech which had been 
made by Scott before a group in the city JA 166-167) (TR 104- 
105): on another occasion, he was ordered by an Inspector and 
responded to the office of a Director of the Selective Service| Board 
to intercede for the Inspector’s son, who had just received notice of 
induction into the Armed Forces, the Selective Service official being 
a friend of Beltrante’s. This resulted in being away from his! ‘regular 
duties (JA 167) (TR 105) and, in addition to the above, some of 
Beltrante’s friends were harassed because of their acquaintanceship 
with him and in one incident a private detective license was held up 
for a period of weeks (JA 168) (TR 106). 


The foregoing incidents encompassing the period from’ 1957 
through 1962 seriously disturbed Officer Beltrante and caused him 
great animosity, worry, embarrassment and heartache resulting in the 


psychiatric diagnosis made by Dr. Shapiro, as hereinafter set! forth 
(JA 167) (TR 105). The unsubstantiated charges of neglect of duty 
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and untme statement, which were instigated by Deputy Chief Scott, 
allected him the most. 


After the altercation with Givens, Beltrante having been kicked 
in the testicle, was taken to Washington Hospital Center, where he 
stayed overnight (JA 63) (TR 6). Despite the fact that he had been 
without sleep ‘for 30 consecutive hours, he was ordered to make a 
detailed report of what had happened on his entire tour of duty, 
after which he was charged in substance with seeing a Mr. Bast on 
private business while assigned to duty and making a false statement 
in that connection (JA 45-46). Beltrante, with his partner, had gone 
to see Bast, (who had previously cooperated with the police) as a 
result of a phone call request from Bast just before roll call, and 
they discussed possible use of some of Bast’s electronic equipment, 
in a case they were currently investigating. (JA 118). 


4. (Officer Beltrante Was Examined by Dr. H. D. Shapiro, a 
Member’ of the Board of Surgeons, Who Diagnosed His 
Psychiatric Condition as “Depressive Reaction, Reactive 
Depression”, Recommending That He Be Retired, Beltrante 
Was “Directed” To Appear Before the Board of Surgeons 
Who Adopted Dr. Shapiro’s Diagnosis and Recommen- 
dation of Retirement and He Was “Directed” To Appear 
Before the Retirement Board, Was Examined by Dr. Frank 
S. Caprio, a Psychiatrist, Appeared Before the Retirement 
Board, Which Recommended His Retirement for Disability 
Not Incurred or Aggravated by Performance of Duty, 
Despite the Fact That There Was Little, if Any, Testimony 
to This Effect and Extensive Medical Testimony to the 
Contrary.) 


JA 49-57 is the consultation report of Dr. H. D. Shapiro, a 
member of the Board of Surgeons, dated May 9, 1963, (at which 
time the officer was put on sick leave) made at the request of Dr. 
Victor H. Esch which states in part under “Reasons for Request”, 
“he is very depressed over the Police Trial Board decision against him 
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involving the unfounded charges that were placed against him which 
he states were later dismissed. . . .also feels a certain police official 
has been after him”. Most or all of this report is contained in| the 
transcript of proceedings, (JA 64-71) (TR 3-9) in which Dr. Shapiro 
reviewed this officer’s marital history, social history, developmental 
history, habits, previous illnesses, present complaints and made the 
diagnosis previously mentioned. Beltrante complained about his 
treatment primarily by Deputy Chief Scott as being responsible for 
his difficulties (JA 70-71) (TR 8-9) stated that he was, “very irritable” x 
“that his stomach is constantly in an uproar and it feels tied up in 
knots, he has a loss of appetite, eats very little’, “told me he felt 
that he had reached the point that his career had been destroyed” - 
“admitted that he had always been a perfectionist”. 


Dr. Shapiro saw Beltrante again on May 21, 1963 at which time 
he brought to the attention of Dr. Shapiro the many incidents men- 
tioned above, including the Congressional Hearing Incident, the 
American Legion Boys State Incident, the Canine Corp Incident, the 
United Givers Fund Incident, the Outside Job Incident, the Reduc- 
tion in Rating Incident, the Police Columbia Dance Association Inci- 
dent and others (JA 72-73) (TR 10-11), which he felt were import- 
ant and had contributed to his emotional state. There was some dis- 
cussion at this time as to whether or not his condition was service 
connected but Dr. Shapiro told him that this was to be determined 
by the Retirement Board, apparertly referring to Cc ommissioners Re- 
organization Orders No. 47 and 31 (See Statutes and Regulations). 


On May 23, 1963 the Chairman of the Board of Surgeons 
requested the Chief of Police that Officer Beltrante “be directed to 
appear before the Board of Surgeons” (JA 58) which was accomp- 
lished (JA 59). Thereafter, on May 28, 1963 Dr. Shapiro made his 
report to the Board of Surgeons, a copy of which is found at JA 60 
with the diagnosis and recommendation mentioned above. On the 


same date the Board of Surgeons adopted Dr. Shapiro’s diagnosis and 
recommendation in a medical survey report JA 61). 


The Retirement Board Hearings: On May 31, 1963 the Retire- 
ment Board requested of the Chief of Police “that Detective Beltrante 
be directed to appear before the Board. . . on Thursday, June 13, 
1963. UA 02). 


On June 13. the scheduled date of the hearing of his case, Offi- 
cer Beltrante’ was on sick leave, the case was postponed and was 
heard on July 11. 1963 VIA 63-170). 


At this hearing. Dr. Shapiro testified in part that Beltrante “‘felt 
hopeless insofar as his future in the Department was concerned. . . . 
previously the man had an excellent record as I have brought out 

_ -he tried to excel and head various activities” (JA 74) (TR 12). 
Dr. Shapiro ‘also agreed that Beltrante had related his psychiatric 
problems to 2 period before the 1962 Trial Board Hearing (JA 76) 
(TR 14 top). He further stated that the man had no evidence of 
psychiatric disease before 1962 when Dr. Reed had seen him the first 
time. That he was a “tense individual that his problem in his mind 
began with 1957—what Chief Scott did to him beginning with 1957, 
1958 and 1959 and stated, “it was his reaction to these situations” 
and “I think he had been sick a long time and “I know that the man 
did brood about it (JA 76) (TR 14) and stated “he was doing police 
work and he saw things which he did not like, the same thing hap- 
pened about 'the Canine Corps where he went out of his way to write 
to another department connected with his police work if that is what 
you want to know” (JA 77) (TR 15) and indicated that Beltrante 
was motivated in many of his activities for the good of the Depart- 
ment (JA 78) (TR 16). Dr. Shapiro made no direct opinion as to 
whether or not Beltrante’s condition was related or not related to 
the performance of duty or aggravated by duty, apparently because 
of the Commissioners’ Reorganization Orders 1131 and 47. (See 
“Statutes and Regulations”). 
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Beltrante testified commencing at JA 78 (TR 16) as follows: 
Regarding the April 19, 1962 incident with Givens (JA 86) (TR 24); 
that his nervousness, upset stomach, irritability, insomnia dated back 
as far as 1958 (JA 88) (TR 26); that despite the fact he had many 
commendations between 1958 and 1962 he might have done much 
better had he not been nervous and irritable during that period (JA 
89) (TR 27); that he had had little or only slight difficulties with 
any of his immediate commanding officers (JA 89) (TR 27); that 
he felt sad, blue and he wasn’t performing his duties to the best of 
his ability as a policeman (JA 90) (TR 28); that he was tense, slower, 
not as alert, had difficulty sleeping, worrying about things, his! appe- 
tite was irregular, stomach upset, had pain in the abdomen, was 
_ depressed and had felt this way for a long time”, “I can’t solve my 
problems. . . -have just been hoping for years that things would work 
out but toe haven’t. .seems to me that they have gotten worse 
as time progresses GA 91- 95) (TR 29-33); about his cut in rating 
and loss of promotion, previously discussed. (JA 96-98) (TR 34-36): 
examples of Scott’s hostility toward him including the canine inci- 
dent (JA 99-100) (TR 37-38). 


He stated that “I’ve had this anxiety feeling for years, I just 
held it within me. I wanted to go to the Clinic but I decided to let 
me hold on and maybe this situation will work itself out”. (JA 101) 
(TR 39); he mentioned the special courses which he had taken to 
prepare for his chosen career as a policeman (JA 103) (TR 41); the 
efficiency rating cut he attributed to Chief Scott and that both of 
his Commanding Officers, Lt. Friel, Capt. Shimon had indicated that 
they had recommended a higher rating than that finally given by 
Chief Scott (JA 104) (TR 42): he testified about his request for per- 
mission to talk to the Chief of Police which was denied by) Scott 
(JA 106-107) (TR 44-45): the American Legion Boys State Incident 
(JA 108-110) (TR 46-48), the UGF Pledge Card Incident at JA 111, 
stating that Scott had thrown the Pledge Card and a check at aa 
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further testified about the Police Columbia Association Dance Ticket 
incident GA ‘112-113) (TR 50-31); the Congressional Committee, 
~Maytlower bugging” Incident JA 113) (TR 51). 


Beltrante’s counsel brought out that the purpose of this testi- 
mony regarding Beltrante’s relationship with Chief Scott was to show 
that these various incidents were what had brought Beltrante to the 
mental situation which resulted in his being before the Board (JA 
135) <TR 33). 


Beltrante further testified as follows: to the Outside Work Inci- 


dent. with Chief Scott JA 115) (TR 53): the 1962 Trial Board char- 
ges JA 117) (TR 55) and the articles appearing in the Washington 
Post. Star (JA 120-121) (TR 58), that his reputation as a good 
detective had been destroyed by the false charges brought against 
him VGA 121) (TR 59), and that had a proper investigation ‘been 
made of the communications record it would have been easily deter- 


mined that he never received the radio call in connection with the 
robbery charge which he was alleged to have failed to answer (JA 
123) (TR 59); that he asked for a transfer to No. 4 on advice of his 
physician to “get away from that man”, meaning Chief Scott (JA 
123) (TR 61): that Beltrante’s harassment by Scott was general knowl- 
edge (JA 125) (TR 63). 


He testified about an additional misunderstanding with Scott 
regarding a special order which had been issued providing for giving 
written competitive examinations for promotions to Detective and 
that he had been called in to Scott’s office on Sunday, August 2, 
1959, at which time Scott became hysterical, hostile and angry and 
shouting and waving his arms regarding an article he had read which 
allegedly quoted Beltrante and at which time Scott threatened to put 
Beltrante back in uniform. Beltrante indicated he was not even per- 
mitted to speak but finally had an opportunity to tell Deputy Chief 
Scott that he was in favor of not against the new order JA 130-131 
(TR 68-69). 
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Dr. Caprio’s Testimony: Dr. Frank Caprio, a psychiatrist who 
had been present all though the hearing testified, after stating his 
impressive qualifications (JA 137-151) (TR 75-89), among other 
things as follows: That he had examined Beltrante and that} in his 
opinion, Beltrante was suffering from an anxiety depression with 
paranoid features, paranoid in that he has a fixation on the idea that 
he was being treated unfairly (JA 138) (TR 76); that he felt that 
Beltrante’s condition was related to his work as a police officer (JA 
138-139) (TR 76-77); that Dr. Albert Marland, another psychiatrist 
of the D. C. Mental Health Commission, had examined Beltrante and 
his opinion coincided with Caprio’s (JA 138) (TR 76); that Beltrante 
manifested symptoms of depression (JA 139) (TR 77); that Beltrante 
stated that it was his belief that the reason Scott was picking him 
out was because Beltrante was of Italian-American descent (JA 141) 
(TR 79); that Beltrante was fanatically energetic (JA 141) (TR 79); 
that “I think there is a lot of truth in some of his harassment because 
it does exist. . . .] think that he is fanatically truthful, he never lied 
to me” (JA 144) (TR 82); that Beltrante’s frustration, etc., com- 
menced back around 1958 or 1959 when he thought this guy was 
being unfair (JA 146) (TR 84): that Beltrante’s past activities, Canine 
Corps, Boys State, etc., were what saved his ego from going’ com- 
pletely berserk—it balanced a little bit of the frustrations of the police 
work (JA 147) (TR 85); that Beltrante is not the type to rest on 
his laurels, that he hit up against a wall, felt he couldn’t go places 
that there was one man blocking him, whether he was jealous or 
whether he was anti-Italian who knows, but he was blocked! and he 
hit a wall (JA 148) (TR 86); that he had a fractured personality, 
fractured ego (JA 148) (TR 86): he is like a broken vase—Beltrante 
would have to mend all the pieces with glue because that vase would 
never be the same, he would never feel the same because of his 
exposure to police work (JA 148) (TR 86); that Beltrante told him 
that Scott was from Tennessee and people down there didn’t like 


Italians and that other Italian officers had confided to Beltrante that 
they felt the same way (JA 149) (TR 87); that Beltrante’s frustra- 
tions because of Scott had caused his break that there was nothing 
in his prior background which indicated any psychiatric problems. 
(JA 149) (TR 87); that in everything Beltrante tried to discuss, or 
tried to go through channels he found himself thwarted, that it was 
just like throwing gasoline on a fire and it made him more depressed 
(JA 150) (TR 88); that Beltrante might go into a psychosis if he had 
more frustration or more harassment and that it would be risky to 
continue him on the police force (JA 151) (TR 89). 


Inspector Felber’s Testimony: Thereafter, Inspector Richard 
J. Felber of 'the Detective Division testified (TR 89) much of his tes- 
timony has already previously been summarized elsewhere herein. 


Retirement Board Decision: On July 13, 1963 the Retirement 
Board made'a finding that Officer Beltrante “having been found dis- 
abled for further duty by reason of disability not incurred or aggra- 
vated by performance of duty as a policeman is hereby retired to 
take effect from and after July 31, 1963” (JA 171). 


5. (The District of Columbia Personnel Officer Recognized 
Officer Beltrante Was a Fine Officer and That His Activities 
Had Resulted in His Disability but Erroneously Contended 
That There Was No Substantial Evidence Presented To 
Conclude That His Condition Was Caused or Aggravated 
by Police Duty and the District of Columbia Commis- 
sioners Affirmed the Retirement Board by a Split 2-1 Vote. 
Commissioner Tobriner, the Police Commissioner Voting 
To Reverse the Action of the Retirement Board.) 


Thereafter, the case was appealed to the Commissioners and on 
December 17, 1963 the District of Columbia Personnel Officer in a 
memorandum to the Commissioners (JA 172-174) stated, in part “it 
is clear from the evidence recorded that Detective Beltrante has been 
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a capable and ambitious officer,”’ (All emphasis herein supplied unless 
otherwise indicated). It further appears that a degree of frustration 
in his ambition whether real or fancied had a most unsettling; effect 
on his mentality and on his ability to function further as a police- 
man” and contended that no substantial evidence had been presented 
whereby it (Retirement Board) could conclude that Detective Bel- 
trante’s disability was caused or aggravated by the performance of 
police duty and further contended that there had been substantial 
evidence to show that outside activity was approximate caus¢ of his 
disability (JA 174). Thereafter, on March 25, 1964, memorandum 
was issued by the Secretary of the Board of Commissioners indicating 
that the Commissioners had considered Officer Beltrante’s appeal on 
March 24, 1964 indicating that two commissioners had voted to sus- 
tain the Retirement Board but that “Commissioner Tobriner (The 
Police Commissioner) voted to reverse the action of the Police and 
Fireman’s Retirement and Relief Board” (JA 175). | 


6. (Suit Filed, Appellee’s Motion for Summary 
Judgment Granted, and Appeal Noted.) 


Thereafter, Appellant filed suit against the Board of Commis- 
sioners seeking in effect a mandatory injunction requiring Appellees 
to set aside their action sustaining the Retirement Board, etc. (JA 2). 
Thereafter, each side filed its Motion for Summary Judgment accom- 
panied by pertinent exhibits. On January 30, 1968 Judge George 
L. Hart, Jr.’s Order granting Appellee’s Motion for Summary Judg- 
ment and denying Appellant’s motion for summary judgment was 
filed. Thereafter, Appellant filed his Notice of Appeal on February 
23, 1968 (JA 16). | 
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87-S57, § i, 76 Stat. 1133. 


History 

Codification. Section is comprised 
of subsee. (=) of section 12 of Act 
Sept. 3, 1916. Remainder of section 
32 of Act Sept. 2, 1916 is classified to 
$§ 4-521 to 4-526 and 4-525 to 4-525. 


ment. Sept. i, 1916, ch. 433, § 12(g), as added Aug. 21, 
3, 71 Stat. 394; 


Oct. 23, 1962, Pub.L. 


Effective Date. 
Oct. 1, 1926, 
Cross References 


Salary of police and fireinen, see § 
4-523 ct seq. 


Scction effective on 
see note under § 4-521. 


the District of 
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1962 Amendment. Amended section Library References 
by designating first paragraph as (1) District of Columbia | 
and by adding paragraph (2). C.J.S. District of Columbia |§ 5. 


§ 4-526. Retixve.. cat for disability not incurred in performs 
ance of Guty 


Whenever any member coming under sections 4-521 to 4-535 
completes five vers of police or fire service and is found by the 
Commission. .» w uave become disabled due to injury received or 
disease contracted other than in the performance of duty, which 
Gisability precludes further service with his department, such 
member shall be retired on an annuity computed at the rate of 
2 per centum of his basic salary at the time of retirement for 
_ each year or portion thereof of his service: Provided, Taat such 
annuity shall not exceed 70 per centum of his basic salary at time 
of retirement: Provided further, That the annuity of a member 
retiring under this section shall be at least 40 per centum/of his 
basic salary at time of retirement. Sept. 1, 1916, ch. 433, §12(f), 
as added Aug. 21, 1957, Pub.L. 85-157, § 3, 71 Stat. 394. | 


History Cross References i 
Codification. Scction is comprised Salary of police and firemen, sec $ 

of subsce. (f) of section 12 of Act Sept. 4-S23 ct scq. H 

J, 1916. Remainder of section 12 of 

Act Sept. 1, 1916 is classified to §§ 4-_ Library References 

521 to 4-525 and 4-527 to 4-535. District of Columbia 


Distri 1 1 § 5. 
Effective Date. Section effective on See Site a ee = 


Oct. 1, 1956, see note under §.4-521. 
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Wherever used im sections 4-522 to 4-535— 

(lob The term “member” means any oficer or 
member of the Metropeltan Police force, of the 
Fire Departmen: of the District of Cohunbia. of 
the United States Park Pobee force. of the W 
House Police force. and any otficer or member of 
the United States Secret Service Division v0 whom 
sections <-522 20 4-535 shall apply. 
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imtemperance as cet rmaned_ 
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tO Wicreus Masons oF 
dy the Board of Pol 
Comumussioners. 

(3) The term “widow means the surviving 
wife of a member who was married to such in- 
dividual while he was a member. 


§4-32u. involuatary separation from service. 
If any imember is impure or contracts a aisease 
3 years of service in his depart- 
uss t of the Board of Police 
sons, ¢isadles him from periorming 
us department, and Wf the Pol.ce 
and Firemen’s Retiring and Relef Board Ainds that 
such mJury or disease wos not incurred tn the per- 
ace of Guty in nis cepartment, such member 
upon the approval of such Anding by the head 
of his department, and without regard for the pro- 
visions of any other law or regulation. be separatce 
from the service. (Sept. 3, 1916. ch. 433, § 124), as 
added Aug. 21, 1957. 73 Stat. 395, Puo. L. 85-157, 
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CooIriCAaTion 
Section {s comprised of subsec. 41) of section 12 of act 
Sept. 3. 191G. Remainder of section 12 of act Sept. 3. 
1G16 ts Clasal&icd to sections 4-521 to 4-528 and 4-520 to 
4-555. 
Esrxcrive Dats 
section efectave on Oct. 2, 5956, tee note uncer rection 
% 52). 


es and regulations are: 
Reorganization Orders 31 and 


REORGANIZATION ORDER NO. 31.—Prolice AND 
PLKEMEN'’S KETIKEMENT AND RELIEF BOARD 
Reorg Ord. No. 31. C.0 274,093, C.O. 302.853/14, C.O. 
302,970 C, PD. 01.9582, Apr. 30, 1053. as amended July 20. 
1994, June 23. 1955, Sept. 5, 1957, Nov. 22, 1960, and June 
21, 1963. ordered that: 


Paar IX 


a . 

In maxing such figdings of fact the Board shall consider 
the written opinion submitted to it by the Board of Police 
and Fire Surgeons concerning the physical or mental 
condition, or both, of the member for whom involuntary 
separation or retirement is sought, together with all 
records and testumony of the Beard of Police and Fire 
Surgeons relating to such member, and such records and 
testimony of any other person bearing on the matter be- 
fore the Police and Firemen’s Retirement and Relief 
Board. _ 

Tne authority set forth in subscction “(4)” of the 
Policemen and Firemen’s Retirement and Disability Act 
(PL. 85-157: sec. 4-529, D.C. Code, 1961 ed.) to express 
a judgment as to the disability of a member from per- 
forming further duty in his department ts hereby Gele- 
gated exclusively to the Police and Firemen’s Retirement 
and Relief Board. 


REORGANIZATION ORDER NO 32—BOARD OF PAROLE 

Reorg. Ord. No. 33. €.0. 273,705, C.O. 302,853/14, May 
28. 1983, as amended July 21, 1960, and June 22, 1965, 
ordered that: 


REORGANIZATION ORDER NO. 47.—BOARD OF POLICE 
AND FIRE SURGEONS 
Reorg. Ord. No. 47, LS. 4237-B, June 26, 1953, a3 
amended Oct. 16. 1958, and June 21, 1962, ordered that: 


Past I 
Boerd of Police and Fire Surgcons.—A. The existing 
Board of Police and Fire Surgeons including the Office 
of the Chairman thereof. 1s hereby reconstituted, with 
the same name and with the sume functions now pcr- 
formed. including the powers. duties, and atthoritics 
of all members, officers, and employces assigned thereto: « 
Provided. That in all cases involving retirctnent or invol- 
untary stparation from service pursuant to the Policemen 
and Firemen’s Retirement and Disability Act (P.L. 85-197; 
sec. 4-526 through 4-629, DC. Code. i¥H1 edition (enboece- 
tion (f). Retirement for Disability Not Incurred in Lire of 
Duty; subsection (fF). Retirement for Disvbility Incur ed 
While Performing Duty: subsection (nh), Optional Retice- 
ment; and subsection (1). Involuotury Separation) ). ce 


Board of Polico and Fire Surgeons sball bo 
t of submitting in writing to the Polico and 
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Transrex OF Functions 
Board of Police and Fire Surgeons, reconstitution of, 
see note under section 4-224. on 
Cross Reviarnce 
Surjcons for police ond firemen, see $§ 4-106, 4-124. 


sability or restoration ty carn 
 expneily defined—Sucpene 
wiien to duty. 


“i, Recovery from ef 


IL - 
“Fircnen’s Retirement and [telief Board its opinion con- 
cerning the physical or ments! condition, or both, of the 


of Police and Pire Surgeons or any such other person 
concerning the member whowe retirement or separation is 
cought, and such submission ang al] such records and 
evidence of the Board of Police and Pire Surgeons anc of 
any such other person chall be considered by the Police 
and Piremen’s Retirement and Relief Board: Provided 
further, That under the authority! vested in the Commis- 
sioners by Reorganization Pian No, 5 of 1952. as confirmed 
by the second scntence of subsection “(q)™ of the Police- 
men aod Firemen’s Retirement and Disability Act. the 
authority Jodged In the Board of Police and Fire Surgeons 
by subsection “(1)° of said Act and by virtue of Reorgani- 
zation Order No. 47 prior to this amendment, to exprecs & 
Judgment as to the disability of almember from perform- 
ing further duty tn his department, is bereby withdraw 
from said Board of Police and Pire Surgeons, and such 
authority is hereby delegated exclusively to the Police 
ond Firemen’s Retirement and Relief Board. established 
pursuant to Reorganization Order No, 31, as amended. 


REORGANIZATION ONDER NO. <8.—POLICE TRIAL AKD 
REVIEW BOARDS 
Reorg. Ord. No. 48, LS. 423§-B, June 26, 1953. as 
amendcd July 14, 1960, June 11, 1965, and Aug. 17, 1065, 
ordered that: Q i 


STATEMENT OF POINTS 


1. The Retirement Board and Appellees ignored the evidence 
and improperly retired Appellant for disability not incurred in line 
of duty rather than for disability incurred (or aggravated) in line of 
duty. 


Il. Under the liberal attitude of the Court of Appeals in retire- 
ment cases and the case of Blohm y. Tobriner, the Appellees have 
the burden of establishing that Appellant’s disability (which it is 
agreed exists) did not result from performance of duty (or aggrava- 
tion by duty). which they have failed to do. 


Ill. Appellant’s disability was directly related to performance of 
duty and to off-duty activities directed toward promoting a better 


police department and a better community, which activities advanced 
the interests of the police department and which was proved by the 


competent medical testimony of Dr. Frank S. Caprio. 


SUMMARY OF ARGUMENT 


Appellant, 2 perfectionist, had his heart and mind set on becom- 
ing an excellent and career police officer. In preparation for his 
chosen career. prior to appointment, he attended classes including 
commuting from Atlantic City to Philadelphia for a period of almost 
a year for this purpose. After appointment, he attended many special 
courses to better prepare himself for his police work, and he received 
numerous commendations for outstanding police and detective work 
and worked much uncompensated overtime. He engaged in certain 
off-duty and community and civic activities, etc., almost all of which 
were closely or actually connected with police work and good govern- 
ment. As a result of some of these activities and certain police busi- 
ness, he incurred the wrath of a Deputy Chief who frequently threat- 
ened him with trial board charges and ultimately was instrumental 


29 


in placing charges against the officer for alleged neglect of duty and 
willfully making a false statement to a superior officer although no 
charges were placed against his partner who was similarly at fault, 

if either was at fault. These charges received wide newspaper pub- 
licity and greatly disturbed the Appellant as they reflected upon his 
integrity, honesty, and reputation as a a policeman. Thereafter, | iboth 
of the charges were dismissed as being wholly without foundation, 
and it was obvious that they should never have been made and never 
would have been made had a rudimentary investigation been carried 
out as there was indication they were instituted by or under the 
direction of the said Deputy Chief in fulfilling some of his previous 
threats. Appellant became frustrated and emotionally disturbed as 

a result of the harrassment by the said Deputy Chief and was'a psy- 
chiatric casualty of police work. This is the only conclusion which 
can be drawn by the Retirement Board testimony by Dr. Shapiro 
and Dr. Caprio. The doctrine of the Blohm v. Tobriner case is appli 
cable and Appellees failed to sustain their burden of proving that 
Appellant’s disability arose other than in the performance of or aggera- 
vated by duty and under that case and the “humane purpose” ” of the 
Retirement Laws as enunciated by other Court of Appeals cases, 
Appellant should be ordered retired for disability incurred or aggra- 
vated by the performance of duty. | 


ARGUMENT 


I | 
THE RETIREMENT BOARD AND APPELLEES IGNORED THE 
EVIDENCE AND IMPROPERLY RETIRED APPELLANT FOR 
DISABILITY NOT INCURRED IN LINE OF DUTY RATHER 
THAN FOR DISABILITY INCURRED (OR AGGRAVATED) IN 
LINE OF DUTY | 


Retirement of members of the D.C. Metropolitan Police: force, 
D.C. Fire Department, United States Park Police force, White House 


Police Force and United States Secret Service is provided for in Title 
4. D.C. Code (1951) Ed.. Sees. 4521 through 4-535, cited as the 
Policemen and Firemen’s Retirement and Disability Act.” 


The order complained of was issued under Title 4-526, “Retire- 
ment for Disability Nor Incurred in the Performance of Duty.” This 
section required a finding by the Appellee Commissioners, that the 
member has become disabled due to injury received or disease con- 
tracted other than in performance of duty. The retirement under 
this section provided for an annuity computed at the rate of 2% of 
the officer’s basic salary at the time of his retirement for each year 
or portion thereof of his service with a minimum of 40%, which 
amount is subject to Federal and State income tax. 


Appellant contends that he should have been retired under Title 
4-527. which provides for retirement for disability incurred while 


performing duty (or aggravated by duty). This section, in substance, 
provides that when 2 member is injured or contracts a disease in per- 
formance of duty and such injury or disease permanently disables 
him for the performance of duty, he shall receive an annuity of not 
less than 66-2/3% of his basic salary at the time of his retirement 
(which is not subject to Federal or State income tax). 


it is undisputed that Appellant has been permanently disabled 
for the performance of his duty, for otherwise he would not have 
been retired at all. The only question involved is whether the disa- 
bility arose in line of duty or otherwise. 


It is well established that a trier of facts by a Judge, jury, Or, 
as in this case, a Retirement Board and defendants, etc., cannot dis- 
regard testimony which is all one way, not immaterial, etc. Thus, 
the Court in the case of Stone v. Stone, 78 U.S.App.D.C. 5, 8 F.2d 
761, stated in part: 
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“In this case there was positive testimony, uncontra- 
dicted and not inherently improbable. Neither a Jury, 
nor a Judge is at liberty to disregard such evidence. 
Where the testimony is all one way, and is not imma- 
terial, irrelevant, inconsistent, contradicted or dis- 
credited, such testimony cannot be disregarded or 
ignored by Judge or Jury, and if one or the other 
makes a finding which is contrary to such evidence, 
or which is not supported by it, an error results for 
which the verdict or decision, if reviewable, must be 
set aside. To hold otherwise would vest triers of the — 
facts in cases subject to review with authority to dis | 
regard the rules of evidence which safeguard the 
liberty and estate of the citizen.” 


It is also well established that while Appellees have “administra- 
tive authority,” they cannot act arbitrarily; and their actions in 
retirement matters are subject to judicial review. See Spencer vy. Bul- 
lock, 94 U.S.App.D.C. 388, 216 F.2d 54, where Judge Fahy in his 
dissenting opinion stated at page 392, “The Commissioners may not 
be arbitrary, however and their action is subject to appropriate judi- 
cial review.” (Emphasis supplied.) 


The Retirement Board and the Commissioners have been reversed 
on many occasions by the Courts. The Retirement Board, which is 
made of mainly non-lawyers, who, it is urged, are not particularly 
well versed in the applicable law, and the defendant commissioners, 
have been overruled and reversed in retirement cases on many) OCCe 
sions, including, among others, the District Court cases of Graham 
». Tobriner, C.A. 1291-62 (J. Tamm), Gibbons v. Tobriner, C.A. 131- 
62 (J. Hart), Carroll v. Tobriner, C.A. 1038-64 (J. Gasch) (Affirmed 
without opinion in favor of officer on appeal by defendant commis- 
sioners), Bixler v. Tobriner, C.A. 908-64 (J. Matthews), Lavandowski 
py. Tobriner, C.A. 1504-64 (J. Matthews), MacDonald v. Tobriner, 
C.A. 151-64 (J. Curran), Lynch v. Tobriner, 237 F.Supp. 313 GJ. 
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Curran). There have been other cases where, after suit was filed the 
commissioners have reversed themselves after remand to them, such 
as Harvey v. Tobriner. C.A. 1392-62, Galich v. Tobriner, C.A. 636- 
65. Duff v. Tobriner. C.A. 1575-66. In a number of cases where 
the District Court sustained the Retirement Board and the Commis- 
sioners. this Court reversed. including, among others, Hyde v. Tobriner, 
(1964), 117 U.S.App.D.C. 312, Souder v. Tobriner (1963), 114 U.S. 
App.D.C. 267. Blohm v. Tobriner (1965) 122 U.S.App.D.C. 2, Craw- 
ford y. McLaughlin (1960), 109 U.S.App.D.C. 264. In Lovell vy. 
Tobriner. (1962), 114 U.S.App.D.C. 65, after the District Court had 
sustained the Retirement Board and Commissioners, this Court 
remanded it to the Commissioners, who thereafter reversed them- 
selves and granted the officer the relief requested. Of course, there 
have been other cases where the Courts have sustained the Retire- 
ment Board and the Commissioners, but the above citations indicate 
that it is not an uncommon occurrence for the Courts to correct 
errors in retirement cases, such as it is submitted, exists in this 
case. 


In the case of Crawford v. McLaughlin, et al., 109 U.S.App. 
D.C. 264, 286 F.2d 821, a retirement case, the Court discussed 
the “humane purpose of such retirement laws” and stated in perti- 
nent part: 


“We find no evidence that the disabling condition grew 
out of any injury received or disease contracted other 
than in the performance of duty. In the face of the 
evidence to which we have referred, tracing the cor- 
dition to an injury received in the performance of 
duty, it would be too speculative to infer that the 
condition which had manifested itself prior to the car- 
pentry and other extra work was due to that work.” 
(Emphasis supplied). 


33 


“Since the evidence supports only a conclusion attr 
buting the disability to injury received in the per- 
formance of duty, plaintiff is entitled to be retired 
under Section 4-527. The writ sought should accord- | 
ingly be issued. We are fortified in this conclusion | 
by consideration of the humane purpose of such retire- 
ment laws. See Bradley v. City of Los Angeles, 55 
Cal.App. 2d 592, 131 P.2d 391 (1942). This purpose | 
would partially fail of accomplishment were the evi | 
dence in this record held to be insufficient to support | | 
retirement under Section 4-527.” 


On the degree of medical certainty required as to the causal 
connection, see the FELA case of Sentilles v. Inter-Caribbean Ship- 
ping Corp., 80 S.Ct. 173, 4 L.Ed. 2d 142 (1959), reversing 256 F.2d 
156 (5th Cir. (Fla) 1958), wherein it was held that medical testimony 
that a trauma ‘‘might or could have aggravated tuberculosis” was suf- 
ficient proof of medical causation. (emphasis supplied). | 


Thus, even if Appellant had the burden of connecting his dis- 
ability with his police duties, which is not the law, as hereinafter 
shown, it is submitted that he would have successfully borne such 
burden: and he should under the “humane purpose of retirement 
laws,”’ be retired for disability incurred in line of duty with its 
attendant advantages. 
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u 


UNDER THE LIBERAL ATTITUDE OF THE COURT OF APPEALS 
IN RETIREMENT CASES AND THE CASE OF BLOHM V. TO- 
BRINER. THE APPELLEES HAVE THE BURDEN OF ESTABLISH- 
ING THAT APPELLANT'S DISABILITY (WHICH IT IS AGREED 
EXISTS) DID NOT RESULT FROM PERFORMANCE OF DUTY 
(OR AGGRAVATION BY DUTY). WHICH THEY HAVE FAILED 
TO DO. 


Appellant here did not seek to be retired from the Police Force 
and is not the moving party. He was “directed” to appear before 
the Retirement Board. 


The important case of Blohm y. Tobriner, 122 U.S.App.D.C. 2 
(1965) rehearing denied, reads in part: 


“Where it is the police department which initiates the 
proceeding to retire an officer against his will for a 
disability which is alleged to be unrelated to his off 
cial service. the evidence of such lack of connection 
should clearly preponderate and be substantial and 
persuasive. Absent a record of which this can be said 
the Department may be said to have failed to carry 
the burden, fairly to be assigned to it under the stat- 
ute.”” (Emphasis supplied). 


In Footnote # 2, the Court stated, in part: 


“The Department had the burden of showing affirma- 
tively that appellant’s headaches were not the result 
of his earlier accident. When its own evidence, in 
substance, merely demonstrates the difficulty of estab- 
lishing the contrary, we cannot say that the burden 
has been met.” (Emphasis supplied). 


Further, it is stated (122 U.S.App.D.C. at 3) in part as follows: 
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‘As appellant’s history shows, policemen must of neces- 
sity engage in hazardous work as part of their regular 
duties and Congress has amply manifested a distaste 
for the resolution of doubts against them in the | 
administration of the laws passed for their protection. | 
See Hyde v. Tobriner, supra, Note 1.” (And citing 
other cases) (Emphasis supplied). 


The Blohm case, while not actually so holding, in effect, results 
in the presumption arising similar to that in the Workmen’s Compen- 
sation Act, 33 U.S.C. 920, which states in part: | 


“In any proceeding for the enforcement of a claim for 
compensation under this Chapter it shall be presumed | 
in the absence of substantial evidence to the contrary | 
—(a) That the claim comes within the provisions of 
this Chapter. . . .”. 


The liberality of this Court toward retirement cases is further 
shown in the case of Hyde v. Tobriner, 117 U.S.App.D.C. 312, where 
it is stated in part as follows: 


“The ambiguity in this statement (referring to the doc- | 
tor’s statement that the officer’s arthritis was either 
caused by or aggravated by his duties) is resolved 
favorably to the appellant because the Board of which | 
this doctor was a member had previously certified that 
appellant’s injury or disease, arthritis, was incurred 
in the performance of duty, adding that police offt | 
cers are generally susceptible to this illness due to the | 
nature of dampness, cold and strenuous nature of their 
duties. In evaluating the evidence consideration was 
given to the humane purpose of such retirement laws. 
Accordingly, the evidence must be viewed in a light 
more favorable to the applicant seeking relief than 
in the usual type of civil action. See Crawford v. 
McLaughlin. .. .” ! 
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It is sibmitted that the reason why the Board of Surgeons 
member testifying before the Retirement Board failed or refused to 
render an opinion as to the causal connection between Appellant’s 
performance of duty and the condition diagnosed by the member 
of the Board of Surgeons attending the Appellant, was because of 
the Defendants’ Amended Reorganization Orders 31 and 47 (See 
statutes and Regulations) dated June 21, 1962, which orders pur- 
ported to withdraw from the Board of Surgeons the function of 
expressing a judgment as to the disability of a member, (which, as 
shown by D. C. Code 4-521(2) and 4529 were delegated to the said 
Board of Surgeons by Congress) and to re-delegate this function to 
the Retirement Board. It is urged that these reorganization orders 
are invalid as an attempt by the Commissioners to change the pro- 
visions of an Act of Congress. If such a mule was effective in civil 
negligence cases, a plaintiff would never be able to establish through 


a medical expert a prima facie case sufficient to make a jury ques- 
tion on causal relationship between an accident and the plaintiff's 
diagnosed bondition. The effect of this “gag” should be considered 
by the Court favorably for the Appellant. It is further urged that 
in the absence of medical opinion that the of ficer’s condition was 
not incurred or aggravated by duty that Appellees have not borne 
their burden under the Blohm case. 


Thus, the evidence in this case falls far short of the requirement 
of the Blohm case, and that Appellant should be retired for disability 
incurred or aggravated by performance of duty. 
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il | 
APPELLANT'S DISABILITY WAS DIRECTLY RELATED TO PER- 
FORMANCE OF DUTY AND TO OFF-DUTY ACTIVITIES DIF 
RECTED TOWARD PROMOTING A BETTER POLICE DEPART- 
MENT AND A BETTER COMMUNITY, WHICH ACTIVITIES 
ADVANCED THE INTERESTS OF THE POLICE DEPARTMENT 
AND WHICH WAS PROVED BY THE COMPETENT MEDICAL 
TESTIMONY OF DR. FRANK S. CAPRIO. 


Detective Beltrante’s emotional problems dated back as far as 
1957 to his first difficulty with Deputy Chief Scott regarding his 
participation in the American Legion Boys State Program which was 
in conformance with their policy regarding participation in commu- 
nity activities (JA 11) and which had been ordered by the Folice 
Department and approved by the D. C. Commissioners. His other 
activities which caused Scott to severely reprimand him including 
the Canine Incident, the UGF Pledge Card Incident, the Off Duty 
Employment Incident, the Police Columbia Association Dance Inc 
dent, the Congressional Committee Incident and even the diffi culty 
with Officer Givens in April 1962 were all either directly connected 
with performance of duty or were indirectly concemed with a bet- 
ter Police Department. It is significant that even in the Givens inci- 
dent, Beltrante acted only in self defense after he had been struck 
by Givens and this occurred on duty at the Police Department Head- 
quarters as a result of a disagreement over Police Association matters. 


That even the incidents not directly related to performance of 
duty, such as the Canine Incident, etc., could be considered as being 
within the course of employment. See, 1 Larsons Workmen'’. s Com- 
pensation Law, page 295, where it is stated in part: 


“An activity is related to the employment if it carries © 
out the employers’ purposes or advances his interests | 
directly or indirectly. (emphasis supplied) Under the 
modern trend of decisions even if the activity cannot | 
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be said in any sense to advance the employers inter- 
ests. it may still be in the course of employment if, 
in view of the nature of the employment environment, 
the characteristics of human nature, and the customs 
or practices of the particular employment, the activity 
is in fact an inherent part of the conditions of that 
employment”. 


At page 452.57 it is further stated: 


“An activity undertaken by an employee in the capac- 
ity of Union office may simultaneously serve the inter- 
ests of-the employer. Thus a union shop steward who 
was charged with the duty of negotiating grievances 
left his employer's premises to call the union agent 
in order to expedite settlement of a dispute and avert 
a work stop. Before reaching the phone he fell and 
was injured. The Court explicitly recognizing that a 
shop steward is “primarily a representative of the 
Union” held that he was acting in the interests of the 
employer as well as the Union at the time of injury.” 
Citing Kennedy v. Thompson Lumber Co., 223 Minn. 
277, 26 N.W. 2d. 459, (1947). 


Where an employee after work played softball for the company 
team which competed in a local industrial league was injured while 
playing in a league game he was awarded compensation on the 
“mutual benefit theory”. Complitano v. The Steel and Alloy Tank 
Co., 34 N.J. 300, 106 A:2d 809 (Supreme Court of New Jersey, 
March 20; 1961), 28 NACCA Law Journal 326. 1n a similar case 
an employee was awarded compensation for injury incurred while 
engaged in a customary lunch hour softball game on an employer’s 
premises.’ Tocci v. Tessler and Weiss, Inc., 147 A.2d 783 (Supreme 
Court of New Jersey, January 20, 1959), 23 NACCA Law Journal 
147. An instigator of “horseplay” may recover. Southern Cotton 
Oil Division v. Childress, 377 S.W.2d 167 (Supreme Court of Arkan- 
sas, 1964) 31 Am. Trial Lawyers Journal 321. 
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Appellees, in effect argue that the Givens incident caused Appel 


lant’s emotional difficulties. 


Dr. Shapiro recognized that Officer Beltrante’s emotional diffi- 
culties preceded the Givens incident, when he stated that Beltrante 


had been sick for a “long time.” (JA 76). | 


Appellant’s right to retirement became fixed at the time he con- 
tracted his emotional illness. 


In the case of Rudolph v. Mosheuvel, (1911), 37 U.S.App. D. Cc. 
76. a fireman, who was seriously injured while on duty, applied for 
a disability pension, but subsequently charges were filed against him, 
including a charge that if he had not been drinking at the time, ‘the 
accident would never have happened, and he was dismissed from the 
service. This court held that his right to retirement became fixed 
at the time he received his injuries, provided, as required by statute, 
they permanently disabled him and were not brought on “by reason 
of his own discretion,” (meaning the original injuries—comparable 
here to the killing), and that, by a dismissal on charges of miscon- 
duct made thereafter, he could not be deprived of a pension which 
the commissioners had no power to suspend. | 


Dr. Shapiro did not assert an opinion that Beltrante’s disability 
(which was conceded to exist) was not incurred as a result of per- 
formance of duty or was not aggravated by duty. He agreed that 
the Canine incident was connected with police work. (JA 77 mid- 
dle). He further stated that because of Beltrante’s intense make-up 
he brooded about his problems with C hief Scott more than the aver- 
age person would; that he brooded about it because it reflected upon 
his ability as a police officer: that the problems which gave rise to 
his disability were related to his work on the Police Department (JA 
77-78) (TR 15-16). 
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Dr. Frank S. Caprio. a practicing psychiatrist in the District of 
Columbia since 1935. testified on behalf of Detective Beltrante that 
in his opinion Detective Beltrante’s condition is definitely related to 
his police duties. that he was a police casualty. (JA 138-141) (TR 
76-79). At JA 143. Dr. Caprio stated “I believe that the seeds of 
his paranoid state that led into his depression, was definitely pin- 
pointed to his inter-relationship with Scott.” (JA 143-144) (Tr 81- 
$2). The testimony of Dr. Caprio further indicated that it was 
entirely possible that if Beltrante had not come under Deputy Chief 
Scott. he might well have gone on to the heights he had pictured for 
himself. and that there was nothing in his background prior to the 
time that he came on the police force which indicated any previous 
psychiatric problem. or. for that matter, prior to 1958. (JA 149- 
150) (TR 87-88). 


In addition to these authorities mentioned above, see Monica v. 


Tobriner. 253 F.Supp. 851 (1966) where Judge Youngdahl held that 
“the usual presumption in favor of sustaining the findings of Admini- 
strative Bodies is therefore not to be indulged in a case where a 
policeman is retired for a disability not incurred in the line of duty 
and in the amended version of paragraph 4-527 reinforces this inter- 
pretation”. 


CONCLUSION 


On the basis of the foregoing authorities, including the Blohm 
case which places a substantial burden on the Police Department 
which has not been borne here, and the decree against resolving 
“doubts” against policemen in retirement cases, and the liberal attr 
tude of this Court toward retirement cases of this kind generally, as 
shown by the Hyde case which requires that the “evidence must be 
viewed in a light more favorable to the applicant seeking relief than 
in the usual type of civil action”, and upon the “humane purpose 
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of the retirement laws”’ as referred to in the Crawford case, and the 
fact that Commissioner Tobriner voted in favor of retirement in per- 
formance of duty, Appellant should be ordered retired for disability 
incurred in the performance of (or aggravated by) duty. 


Respectfully submitted, 


CARLETON U. EDWARDS, II 
BERNARD MARGOLIUS | 


1000 Vermont Avenue, N.W. 
Washington, D.C. 20005 | 


Attorneys for Appellant 


(i) 


CONTENTS OF JOINT APPENDIX 


Relevant Docket Entries 


Complaint for Mandatory Injunction Directing Retirement of Police 
Officer for Disability Incurred While Performing Duty and Direct- 
ing Reversal of the Order Retiring Police Officer for Disability 
Not Incurred in Performance of Duty 


Answer of Defendants to Complaint for Mandatory Injunction ..... . => = 
Plaintiff's Motion for Summary Judgment 

Affidavit of Carleton U. Edwards, I 

Motion of Defendants for Summary Judgment 


JA 1 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
NICHOLAS R. BELTRANTE \ 
600 River Towers Drive 

Alexandria, Virginia 


Plaintiff 


vs. 


WALTER N. TOBRINER, JOHN B. 
DUNCAN, CHARLES M. DUKE, 
Board of District of Columbia Com- 
missioners, District Building, 
Washington, D. C. 


Civil Action No. 1798-64 
i 


Defendant. 


RELEVANT DOCKET ENTRIES 


July 27, 1964 Complaint, filed. 


Aug. 27, 1964 Answer of defts to complaint, filed. 
| 
July 27, 1967 Motion of pltf for summary judgement, filed. 


Sept. 28, 1967 - Affidavit of Carleton U. Edwards, II, and Ex- 
hibits PX 1-a; PX 1B1; PK 1B2; PX 1-C; PX 2A; PX2B; PX2C; PX 2D; 
PX 2E; PX 2F; PX 2G; PX 2H; PX 21; PX 23; PX 2K; PX 2b; PX 2M; 
PX 2N; PX 2-0; PX 2P-1; PX 2p-2; PX 3A-1;,PX 3C-2; PX 3D-1; 

PX 3D-2; PX 3E-1; PX 3E-2; PX 3A-2; PX 3A-3; PX 3B-1; PX 3B-2; 
PX 8C-1; 4A-1; 4A-2;4A-3; 4A-4; 4A-5; 4A-6; 44-7; 4A-8; 4A-9; 
PX 4B; PX 4c; PX 4d; PX 4e; PX 4f; PX 4g; PX 4h; PX 5A+1; PX 
5A-2 and PX 5A-3; PX 5B. | 


Oct. 9, 1967 - Supplement to "Statutes and Regulations" to 
plaintiff's P&A in support of plaintiff's motion for summary judg- 
ment; and Memorandum Order No. 62 p. 1, 2 and €, attached. 


Dec. 1, 1967 - Motion of Defendants for summary judgement, 
filed. | 
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Jan. 30, 1968 - Order granting motion of defts. for summary 
judgment, Hart, J., filed. 


Feb. 23, 1968 - Notice of appeal by Pltff. from order of 1/30/68 
filed. 


{Filed July 27, 1964] 


COMPLAINT FOR MANDATORY INJUNCTION DIRECTING 
RETIREMENT OF POLICE OFFICER FOR DISABILITY IN- 
CURRED WHILE PERFORMING DUTY AND DIRECTING 
REVERSAL OF THE ORDER RETIRING POLICE OFFICER 
FOR DISABILITY NOT INCURRED IN PERFORMANCE OF 


DUTY 

1. Jurisdiction. The jurisdiction of the Court is based upon 
and invoked under Title 11, Section 306 of the D. C. Code (1961 Ed.) 
and under its general power and equitable jurisdiction in that this 
suit involves action on the part of the defendants in violation of the 
rights of the plaintiff which has, and, if not enjoined, will continue to 
cause him irreparable and incalculable damage. 


2. Plaintiff. Plaintiff is a citizen of the United States, a resi- 
dent of the State of Virginia, and was a member of the Metropolitan 
Police Department of the District of Columbia for approximately 
thirteen years and ten months prior to his retirement for disability, 
not incurred in line of duty, from and after July 31, 1963. 


3. Defendants. The defendants, Walter N. Tobriner, John B. 
Duncan and Charles M. Duke, are all members of the Board of Com- 
missioners of the District of Columbia and as such, among other 
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things, supervise and control the aforementioned Metropolitan Police 


Department of the District of Columbia. 


4. Plaintiff Incurred a Condition in the Performance of Duty, or 


which was Aggravated by Duty, which Permanently Disabled Him for 
Performance of Duty. Plaintiff, Nicholas R. Beltrante was|born June 
17, 1927, and was appointed a member of the Metropolitan Police 
Department of the District of Columbia on September 26, 1949, at 
which time he was found fully qualified, both physically and 
otherwise, for said appointment. Plaintiff set high standards and 
goals for himself as a member of the Police Department, and in car- 
rying on his duties as a police officer, he came under the direction 
of a Deputy Chief, who on numerous occasions in the mind of the 
plaintiff engaged in harrassment, which was frustrating and emotion- 
ally disturbing to the plaintiff and which harrassment was culminated 
by said Deputy Chief placing trial board charges of neglect of duty 
and willfully making a false statement to a superior officer against 
the plaintiff, which reflected upon plaintiff's integrity and reputation 
as a policeman. Both of said charges were dismissed as being with- 
out foundation; and as a result of this and other matters pertaining 
to his performance of duty, plaintiff became afflicted with a nervous 
disorder with pronounced depression and after efforts to correct 
said condition failed, was found to be possibly dangerous to himself 
and others and was recommended by the Board of Police and Fire 
Surgeons for disability retirement. Said condition was attributable 
to plaintiff's performance of his duties as a member of the Metro- 
politan Police Department on in the alternative, was aggravated by 
said duties to the extent that he was permanently disabled from per- 
forming his duties as a member of the said Metropolitan Police De- 
partment. | 
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5. Action of the Retirement and Relief Board. As a result of 
the plaintiff’s aforementioned disability incurred in the line of duty 
and the recommendation of the Board of Police and Fire Surgeons, 
plaintiff appeared before the Police and Firemen's Retirement and 
Relief Board for retirement, which if granted on the basis of disa- 
bility incurred in line of duty would have resulted in plaintiff having 
been retired on the basis of 66-2/3 per cent of his base pay at the 
time of retirement, the proceeds of which would not be subject to 
Federal or State income tax. On July 26, 1963, the said Board 
rendered a decision retiring plaintiff for disability not incurred in 
line of duty to take effect from and after July 31, 1963. 


6. Plaintiff's Appeal Rejected by Commissioners. Thereafter, 
the plaintiff appealed the aforementioned order of the Retirement 
Board to defendants which appeal was rejected by said defendants 


and the said order of the Retirement Board affirmed. 


7. Plaintiff's Irreparable Injury. As a result of the defendant's 
action as aforesaid, the plaintiff has been retired for disability not 
incurred in the line of duty and has been irreparably injured thereby. 
Plaintiff has done all that is required by law in order to receive the 
retirement annuity allocated to Metropolitan policemen who are re- 
tired for disability incurred or aggravated in the performance of 
duty, but nevertheless, the said annuity to which he is entitled has 
been denied him and he will continue to suffer this loss throughout 
the remaining years of his life and plaintiff has no other source of 
relief from defendants’ action except by way of appeal to a Court of 


equity. 


8. Defendants’ Action Arbitrary. The defendants’ action in sus- 
taining the decision of the Retirement Board is arbitrary and unsup- 
ported by the evidence before the Board and before the defendants. 
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WHEREFORE, plaintiff prays: 


1. That the Court issue a Mandatory Injunction directing the 
defendants to reverse their aforementioned order sustaining the ac- 
tion of the Police and Firemen's Retirement and Relief Board and 
directing the defendants to reverse the order of the said Retirement 
Board and directing the defendants to order plaintiff retired for dis- 
ability incurred in performance of duty effective from and after July 
31, 1963 and, further directing the defendants to pay the plaintiff the 
difference between what he has been paid since July 31, 1963, and 
what he should have been paid had his retirement been correctly 
designated under Title 4 Section 527 of the District of Columbia 
Code, at the rate of 66-2/3 per cent of his base pay, said money to 
be paid plaintiff in a lump sum. 

2. That the Court grant plaintiff such other and ferther relief 


as the nature of the case may require. 


/s/ Nicholas R. Beltrante 
[Jurat dated July 27, 1964] | 
[Filed August 27, 1964] 


ANSWER OF DEFENDANTS TO COMPLAINT 
FOR MANDATORY INJUNCTION 


First Defense 


The complaint fails to state a claim against the defendants upon 


which relief can be granted. 
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Second Defense 


1. In answer to the allegations contained in paragraph numbered 
1 of the complaint, the defendants admit that the Court has jurisdic- 
tion. They deny that they have violated plaintiff's rights. 


2. Defendants admit that the plaintiff was retired from the 
Metropolitan Police Department for a disability not incurred in the 
line of duty, which retirement became effective July 31, 1963; that 
the plaintiff was a member of the Metropolitan Police Department 
for approximately thirteen years and ten months prior to his retire- 
ment, and that the plaintiff is a citizen of the United States. Defend- 
ants are without knowledge or information concerning the location of 
plaintiff's present residence. 


3. Defendants admit that they are Commissioners of the District 
of Columbia and that they have general supervision and control over 
the Metropolitan Police Department. 


4. In answer to the allegations contained in paragraph numbered 
4 of the complaint, defendants deny that plaintiff's disability was 
caused or aggravated by his performance of police duties; admit that 
the plaintiff was born on June 17, 1927, and admit that he was 
appointed on September 26, 1949, to the Metropolitan Police 
Department, at which time he was found to be physically qualified; 
say that the Chief of Police charged the plaintiff with conduct unbe- 
coming of an officer, neglect of duty, and making an untruthful state- 
ment; that the Metropolitan Police Department Trial Board found 
the plaintiff guilty of the charges of conduct unbecoming of an officer 
and neglect of duty and not guilty of making an untruthful statement; 


deny that the Trial Board dismissed the charges of conduct unbecom- 


ing an officer and neglect of duty; say that the Board of Police and 
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Fire Surgeons diagnosed the plaintiff's disabling condition! to be "'de- 
pressive reaction—reactive depression" and recommends that he ap- 
pear before the Retirement Board, and deny that plaintiff's disabili- 
ty was caused or aggravated by his police duties. The remaining 
allegations contained in paragraph numbered 4 of the complaint are 


denied. 


5. In response to the allegations contained in paragraph num- 
bered 5, defendants admit that the Board of Police and Fire Sur- 
geons recommended that the plaintiff appear before the Retirement 
Board; deny that plaintiff's disability was incurred in the line of duty; 
admit that plaintiff would have received a pension equivalent to 66- 
2/3 per cent of his base pay if the Retirement Board had concluded 
that his disability was incurred in the line of duty. Defendants are 
without knowledge sufficient to form a belief as to whether the pro- 
ceeds of such a pension would be subject to Federal or State Income 
Tax, and say that on July 30, 1963, the Retirement Board ordered 
that the plaintiff be retired for a disability not incurred lor aggra— 
vated by the performance of duty, effective from and after July 13, 
1963. 


6. Defendants say that the plaintiff appealed from the decision 
of the Retirement Board, and the defendants, after hearing plaintiff" Ss 
appeal, affirmed the Retirement Board's decision. 


7. Defendants admit that the plaintiff was retired for a disabil- 
ity not incurred or aggravated by the performance of his police 
duties and that he has exhausted his administrative remedies. The 
remaining allegations contained in paragraph numbered 7 are denied. 


8. Defendants deny that their action in sustaining the decision 
of the Retirement Board, as alleged in paragraph numbered 8, is ar- 
bitrary or unsupported by the evidence. | 
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Further answering the complaint, defendants deny all allega- 
tions of arbitrary, unreasonable, or unlawful action. 
Third Defense 


Defendants say that their action in affirming the decision of the 


Police and Firemen's Retirement and Relief Board, retiring the plain- 
tiff for disability not incurred or aggravated by the performance of 
police duties, is supported by substantial evidence and comports with 


all legal requirements. 


/s/ Chester H. Gray 
Corporation Counsel, D.C. 
/s/ John A. Earnest 


Assistant Corporation Counsel, 
D.C. 


/s/ William F. Patten 
Assistant Corporation Counsel, 
D. C. 


Attorneys for the Defendants 
[Certificate of Service, August 27, 1964] 


[Filed July 27, 1967] 
LAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
The plaintiff moves the Court to enter Summary Judgment in his 


favor on the ‘ground that consideration of the pleadings, including the 
verified complaint and other documents on file in this case, demon- 
strate that there is no genuine issue as to any material fact and that 
plaintiff is entitled to judgment as a matter of law. 


/s/ Carleton U. Edwards, I 
One of the Attorneys for Plaintiff. 


* * * 


{Certificate of Service, July 26, 1967] 


[Filed September 28, 1967] 
AFFIDAVIT OF CARLETON U. EDWARDS, I 


DISTRICT OF COLUMBIA, SS: 


Carleton U. Edwards, Il, being first duly sworn, deposes and says 
as follows: 


1. I am one of the attorneys for the above named plaintiff, 
Nicholas R. Beltrante, and have knowledge of the matters hereinafter 
referred to. | 


| 
2. Certain documents are attached hereto as exhibits: 1A, 1B1-2, 
1C, 2A, 2B, 2C, 2D, 2E, 2F, 2G, 2H, 21, 2J, 2K, 2L, 2M, 2Nn, 2-0, 
2P1-2, 3A1-3, 3B1-2, 3C1-2, 3D1-2, 3E1-2, 4A1-9, rB, 4C, 4D, 4E, 
4F, 4G1-108 (TR), 4H, 5A1-3 and 5B, the contents of each is de- 
scribed in the "Statement of the Case" filed herein as part of "Plain- 
tiff's Supplemental Points and Authorities . ', and all of said 


documents were either received from ee of the Dis- 


trict of Columbia Government and/or appear as part of plaintiff's of- 
ficial personnel and medical filed maintained by the District of Co- 
lumbia Government, as shown by Plaintiff's Exhibit 4G, page 12. All 
of this officer'spersonnel and medical files were before the retire- 
ment board for consideration. 'Plaintiff's Exhibit" is usually abbre- 
viated to read "PX". 


/s/ Carleton U. Edwards, I 


[Jurat, September 27, 1967] 


[Certificate of Service September 27, 1967] 


[Filed October 9, 1967] 


SUPPLEMENT TO "STATUTES AND REGULATIONS" 
(pages 25 and 26 to Plaintiff's Supplemental 
Points and Authorities in Support of Plaintiff's 

Motion for Summary Judgment) 


3. There is attached hereto a copy of Metropolitan Police De- 
partment “Memorandum Order No. 62, Series 1961" dated November 
7, 1961 signed by Howard V. Covell, Deputy Chief of Police Execu- 
tive Officer. 


/s/ Carleton U. Edwards, I 
One of the Attorneys for The 
Plaintiff 


{Certificate of Service, October 9, 1967] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Metropolitan Police Department 
November 7, 1961 


¢ 
MEMORANDUM ORDER NO. 62 
Series 1961 


SUBJECT: Conduct and condition of employment for 
employees of the District of Columbia. 


TO THE FORCE: 


1. Revision of District Government Policy: 

On April 27, 1961, the President of the United States presented 
2 special message to Congress dealing with conflicts of interests and 
ethical employee conduct of Government Officials; on May 5, 1961, 


the President issued an executive order on the same subject. 


JA 11 


In view of the President's statements of policy and in view of 
some recent adverse criticism of District Government employees 
with respect to outside activities and possible conflicts of public 
and private interests, the Commissioners have recognized a need 
for providing the DistrictGovernment with more suitable | regulatory 
controls and for providing its officer and employees with more com- 
plete policy and procedural guidelines. Accordingly, Chapter 10 of 
the District Personnel Manual, relating to conduct of employees and 
conditions of employment, has been revised, and the Commissioners 
have directed that all employees of the District Government be fur- 
nished with copies thereof. In addition, D. C. forms 35 and 36 have 
been designed to obtain certain information to be provided by em- 
ployees in compliance with Chapter 10 of the District Personnel 
Manual. ! 


In issuing these regulations, the Board of Commissioners have 
directed that employees of the District Government be furnished 
with the following policy statement: 


"It is not the intention of the Board of Com- 
missioners to infringe upon your rights as a free 
individual or to prohibit you as a District Gov- 
ernment officer or employee from participation 
in any outside activities which are both lawful | 
and proper and which are not prohibited by any 
District Government policy or regulation. You: 
are encouraged to take a productive role as a citi- 
zen of your community in civic, charitable, reli- 
gious and other community efforts. However, the 
Commissioners recognize an inherent right of the 
District Government as your employer, to place 
certain conditions upon your employment which 
will best assure the maintenance of high ethical 
standards by employees in the public service. | 


"You are cautioned not to engage in any acti- 
vity which is prohibited by law or by District Gov- 
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ernment policy or regulation. The responsibility 
for compliance rests directly upon each employee. 
It is, therefore, imperative that you thoroughly 
familiarize yourself with the content of Sections 
A,B, and C of DPM Chapter 10. 


“The Commissioners are fully aware that no 
set of regulations can possibly cover every pos— 
sible situation, and that some outside business in- 
terests and occupations which, while legal, are not 
in keeping with a sense of pride in and respect for 
the public service; and that there are other such 
activities which may be quite appropriate for some 
employees to engage in, while highly inappropriate 
for other employees because of the nature of their 
official duties. It is essential, therefore, that you, 
the employee. exercise a high degree of judgment 
in the conduct of your outside business activities." 


2. Compliance by Employees of the Police Department: 


In revising Chapter 10 of the District Personnel Manual, the 
Commissioners have made the provisions of that Chapter applicable 
to all employees of the District under the full administrative juris- 


diction of the Board of Commissioners, including officers, members, 
and employees of the Metropolitan Police Department. All officers, 
members, and employees of the Metropolitan Police Department shall 
therefore, fully comply with the provisions, policies, and principles 
of Chapter 10 of the District Personnel Manual. 


3. More Restrictive Provisions Applicable to Policemen: 


In addition to their compliance with the provisions of Chapter 
1 of the District Personnel Manual, officers and members of the 
force shall continue to be responsible for compliance with the pro- 
visions of the Act of Congress pertaining to affiliation with organi- 
zations advocating strikes and with the provisions of the Manual of 
the Metropolitan Police Department regarding outside employment. 
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Officers and members of the force are reminded that, while 
there is no overall ban on their engaging in outside employment, 
they will not be permitted to work in any jobs in which it is likely 
that they may have to exercise police powers or where their posi- 
tion as a police officer would in any way influence persons with 
whom they come in contact to take any action which they might not 
otherwise take. 


The following are examples of types of employment which will 
be prohibited to officers and members of the force: bill collectors 
or collection agents of any kind, repossessors of merchandise, op- 
erators of public vehicles, employees in A.B.C. establishments, 
sightseeing guides, guards or watchmen, any employment requiring 
affiliation with any organization advocating strikes, or any type of 
position that would directly or indirectly affect the efficient perform- 


ance of regular police duty. 
* * OK 


9. Maintenance of Records: 


Commanding officers are cautioned that Chapter 10 of the Dis- 
trict Personnel Manual (Page 10B-7) provides that ‘information ob- 
tained from employees regarding their outside employment or pri- 
vate business activities or financial holding will be maintained un- 
der strict administrative control and shall be for release only to 
those officials or employees who duties include the right or respon- 
sibility to maintain or act upon such information." | 


| 
The original copies of D. C. forms 35 and 36 will be filed in the 
Central Personnel Folder of the officer, member, or employee sub- 
mitting the form. The carbon copies submitted as required by this 
order will be maintained in a separate file in the Executive Office to 
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provide information which may be needed from time to time to pre- 
pare consolidated reports for the information of the Board of Com- 


missioners. 


10. Interpretation of Policies and Regulations: 


Officers, members, and employees of the department needing 
assistance or guidance in interpreting policies and regulations re- 
garding conflict of interests or needing assistance in completing ap- 
plicable forms and reports shall consult with the commanding officer 
of the unit to which they are assigned. Commanding officers who 
encounter questions of interpretation which they are unable to resolve 
shall present the facts in the case in a written report, with recom- 
mendation, addressed through channels to the Chief of Police. 

By direction of the Chief of Police: 

/s/ Howard V. Covell 
Deputy Chief of Police 
Executive Officer 


ORDER’ RESCINDED: Memorandum Order No. 66, Series 1953. 


[Filed Dec. 1, 1967] 


MOTION OF DEFENDANTS FOR SUMMARY JUDGMENT 


The defendants move the Court for summary judgment in their 
favor on the grounds that the complaint, together with plaintiff's 
Exhibits 1A through 5B attached to his counsel's affidavit submitted 
with the supplemental points and authorities in support of plaintiff's 


motion for summary judgment, by reference made a part hereof, 
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| 
demonstrates that there is no genuine issue as to any material fact 
and that the defendants are, therefore, entitled to judgment as a mat- 
ter of law. | 


/s/ Charles T. Duncan | 
Corporation Counsel, D.C 
| 


/s/ John A. Earnest 
Assistant Corporation 
Counsel, D.C. | 


/s/ Robert M. Werdig, Ir. 
Assistant Corporation 
Counsel, D. C. 


Attorneys for Defendants 


[Filed January 30, 1968] 
ORDER 


Upon consideration of the cross-motions for summary judgment 
filed by the plaintiff and defendants in this action, the memoranda of 
points and authorities in support thereof and in opposition thereto, 


and of oral argument by counsel in open court, it is, by = Court, 
this 30 day of January, 1968, 
ORDERED: That plaintiff's motion for summary judgment be, 
and the same is, hereby denied, and it is 
FURTHER ORDERED: That defendants' motion for summary 
judgment be, and the same is, hereby granted. 3 
/s/ George L. Hart, Ir. 
Judge so 


[Filed February 23, 1968] 


NOTICE OF APPEAL 


Notice is hereby given this 23rd day of February, 1968, that 
Plaintiff, Nicholas R. Beltrante hereby appeals to the United States 


Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 30th day of January, 1968 in favor of Wal- 
ter N. Tobriner, et al., Individual Members of the Board of Com- 
missioners, District of Columbia against said Nicholas R. Beltrante. 


Carleton U. Edwards, I 
Attorney for Plaintiff 


{THE REMAINDER OF THE JOINT APPENDIX (pp. 17-175) 
IS CONTAINED IN THREE FOLDERS FILED SEPARATELY 
IX ACCORDANCE WITH ORDER OF THE COURT-] 


